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MILK  IN  THE  MIDDLE  ATLANTIC  AND 
NEW  YORK-NEW  JERSEY  MARKETING 
AREAS 

Decision  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and  to 
Orders 

Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  recommended 
decision  with  respect  to  proposed  amend¬ 
ments  to  the  tentative  marketing  agree¬ 
ments  and  orders  restating  the  han¬ 
dling  of  milk  in  the  Middle  Atlantic  and 
New  York-New  Jersey  marketing  areas. 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250,  on 
or  before  November  13, 1974.  The  excep¬ 
tions  should  be  filed  in  quadruplicate.  All 
written  submissions  made  pursuant  to 
tills  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  above  notice  of  filing  of  the  deci¬ 
sion  and  of  opportunity  to  file  exceptions 
thereto  is  issued  pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900). 

Preubunary  Statement 

The  hearing  on  the  record  of  which  the 
proposed  amendments,  as  hereinafter 
set  forth,  to  the  tentative  marketing 
agreements  and  to  the  orders  as 
amended,  were  formulated,  was  con¬ 
ducted  at  Allentown,  Pennsylvania,  on 
January  23-25,  1974;  at  Dowlngtown, 
Pennsylvania,  on  January  28  through 
February  1, 1974,  and  February  5-7, 1974; 
and  at  Philadelphia,  Pennsylvania,  on 
March  5-8,  1974  and  March  11-13,  1974, 
pursuant  to  notices  thereof  which  were 
Issued  December  19,  1973  (38  FR  35006) 
and  February  14, 1974  (39  FR  6535) . 

The  material  issues  on  the  record  of 
the  hearing  relate  to : 

1.  Marketing  area  extension. 

2.  Pool  plant  qualifications. 

3.  Classification  of  other  order  milk 
at  a  pool  plant  diverting  producer  milk 
for  Class  n  purposes. 

4.  Diversion  limitations. 

5.  Pricing  level  for  reserve  milk  sup¬ 
plies. 

6.  Direct  delivery  differentials. 

7.  Seasonal  incentive  payments  to  pro¬ 
ducers. 

8.  Interest  charges  on  overdue  ac¬ 
counts. 

9.  Miscellaneous  and  conforming 
changes. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  Issues  are  based  on  evl- 
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dence  presented  at  the  hearing  and  the 
record  thereof : 

1.  Marketing  area  extension.  The  mar¬ 
keting  area  of  the  Middle  Atlantic  (Fed¬ 
eral  Order  No.  4)  milk  order  should  be 
extended  to  include  the  remaining  un¬ 
regulated  areas  of  Bucks  and  Mont¬ 
gomery  Coimties  in  Pennsylvania,  the 
additional  Pennsylvania  coimties  of 
Adams,  Chester,  Cumberland,  Dauphin, 
Franklin,  Fulton,  Juniata,  Lancaster, 
Lebanon,  Perry,  and  York;  and  Wash¬ 
ington  County  in  the  State  of  Maryland. 
Territory  within  the  boundaries  of  the 
expanded  part  of  the  marketing  area 
which  is  occupied  by  Government  (mu¬ 
nicipal,  State  or  Federal)  reservations. 
Installations,  institutions  or  other  estab¬ 
lishments  should  be  considered  as  within 
the  marketing  area. 

The  current  Order  4  marketing  area 
Includes:  The  District  of  Columbia;  the 
State  of  Delaware;  in  the  State  of  Mary¬ 
land,  the  counties  of  Anne  Arundel, 
Baltimore,  Calvert,  Caroline,  Carroll, 
Cecil,  c:fiiarles,  Dorchester,  Frederick, 
Harford,  Howard,  Kent,  Montgomery, 
Prince  Georges,  Queen  Annes,  Somerset, 
St.  Marys,  Talbot,  Wicomico  and  Wor¬ 
cester,  the  city  of  Baltimore  and  Port 
Ritchie  in  Washington  County;  in  the 
State  of  New  Jersey,  the  coimties  of  At¬ 
lantic,  Burlington,  Camden,  Cape  May, 
Cumberland,  Gloucester,  Mercer,  Salem 
and  part  of  Ocean  County;  in  the  State 
of  Pennsylvania,  Delaware  and  Phila¬ 
delphia  counties  and  parts  of  Bucks  and 
Montgomery  Counties;  and  in  the  State 
of  Virginia  the  counties  of  Arlington, 
Fairfax,  Loudoun  and  Prince  William 
and  the  cities  of  Alexandria,  Falls 
Church  and  Fairfax. 

Five  proposals  concerning  marketing 
area  were  considered  at  the  hearing.  In 
combination,  such  proposals  would  have 
extended  the  Order  4  marketing  area  to 
include  all  nonfederally  regulated  terri¬ 
tory  in  the  eastern  half  of  Pennsylvania, 
Washington  County,  Maryland,  and  that 
part  of  New  Jersey  currently  a  part  of 
the  New  York-New  Jersey  (OMer  2) 
marketing  area.  One  of  the  proposals 
would  have  included  the  northeastern 
portion  of  Pennsylvania  in  the  Order  2 
marketing  area. 

The  Milk  Distributors  Association  of 
the  Philadelphia  area  (MDAPA) ,  a  trade 
association  consisting  of  six  handlers 
who  operate  fully  regulated  distributing 
plants  in  the  Philadelphia  area,  proposed 
that  the  Pennsylvania  counties  of  Berks, 
Chester,  Lehigh,  Northampton  and  cur¬ 
rently  nonfederally  regulated  territory 
in  Bucks  and  Montgomery  counties  be 
Included  in  the  Order  4  marketing  area. 
At  the  hearing  the  association  supported 
its  proposal  and  also  the  marketing  area 
proposal  submitted  by  Pennmarva  Dairy¬ 
men’s  Cooperative  Association. 

Pennmarva,  a  federation  of  three  co¬ 
operatives — Interstate  Milk  Producers 
Cooperative,  Maryland  Cooperative  Milk 
Producers,  Inc.,  and  the  Maryland  and 
Virginia  Milk  Producers  Association, 
Inc. — proposed  that  the  Order  4  market¬ 
ing  area  be  expanded  to  Include  the  ter¬ 
ritory  proposed  by  the  MDAPA  and  ten 


additional  Pennsylvania  counties  consti¬ 
tuting  the  Pennsylvania  Milk  Marketing 
Board  Area  4  (Adams,  Cumberland, 
Dauphin,  Franklin,  Fulton,  Juniata, 
Lancaster,  Lebanon,  Perry  and  York) 
and  Washington  County,  Maryland. 
Pennmarva  represents  the  majority  of 
producers  supplying  plants  presently 
regulated  under  Order  4  and  a  substan¬ 
tial  proportion  of  the  dairy  farmers  sup¬ 
plying  nonfederally  regulated  plants 
distributing  milk  within  the  additional 
territory  it  proposed  for  inclusion  in  the 
Order  4  marketing  area. 

Lehigh  Valley  Cooperative  Farmers 
supported  Pennmarva’s  marketing  area 
proposal  and  proposed  that  17  additional 
northeastern  and  north  central  Pennsyl¬ 
vania  counties  (Bradford,  Carbon,  Co¬ 
lumbia,  Lackawanna,  Luzerne,  Lycoming, 
^llonroe,  Montour,  Northumberland,  Pike, 
Schuylkill,  Snyder,  Sullivan,  Susque¬ 
hanna,  Tioga,  Wayne  and  Wyoming)  be 
included  in  the  Order  4  marketing  area. 
The  cooperative  currently  operates  two 
Order  4  pool  plants  (a  manufacturing 
facility  at  Allentown,  Pennsylvania, 
pooled  as  a  reserve  processing  plant  and 
a  fluid  milk  distributing  plant  at  Lans- 
dale,  Pennsylvania)  and  a  nonfederally 
regulated  plant  at  Schuylkill  Haven, 
Pennsylvania,  from  which  fluid  milk 
products  are  distributed  throughout  the 
area  which'  it  supported  for  inclusion  in 
the  Order  4  marketing  area. 

Two  other  dairy  farmer  cooperatives, 
Dairylea  and  Northeast  Dairy  Coopera¬ 
tive  Federation  (NEDCO)  proposed  that 
20  northeastern  and  north  central  Penn¬ 
sylvania  counties  (the  17  counties  in¬ 
cluded  in  Lehigh  Valley’s  proposal  and 
Clinton,  Potter  and  Union  Counties)  be 
included  in  the  Order  2  marketing  area. 
Their  proposal  was  also  supported  at  the 
hearing  by  Eastern  Milk  Producers  Co¬ 
operative  Association.  The  three  cooper¬ 
atives  represent  the  majority  of  pro¬ 
ducers  under  Order  2,  many  of  which  are 
located  in  the  area  prop>osed  to  be  added 
to  the  Order  2  marketing  area.  Dairylea 
and  Eastern  also  have  a  substantial  num¬ 
ber  of  member  producers  under  Order  4. 

The  operator  of  an  Order  2  pool  plant 
located  at  Union,  New  Jersey,  proposed, 
that  the  northern  New  Jersey  portion  of 
the  Order  2  marketing  area  be  removed 
from  that  area  and  added  to  the  Order 
4  marketing  area. 

Much  of  the  testimony  and  other  evi¬ 
dence  presented  at  the  hearing  with  re¬ 
spect  to  marketing  area  extension  into 
Pennsylvania  was  related  to  marketing 
areas  as  defined  by  the  Pennsylvania 
Milk  Marketing  Board  (PMMB) .  The 
PMMB  establishes  minimum  prices  for 
milk  at  the  farm  level  and  at  the  resale 
level  in  eight  marketing  areas  which  in 
combinatiMi  cover  all  the  State  of  Penn¬ 
sylvania.  Five  of  these  PMMB  market¬ 
ing  areas  encompass  the  maximum  area 
of  extaislon  in  Pennsylvania  here  under 
consideration.  Such  areas  are:  PMMB 
Southeastern  Area  1 — Zone  2  (includes 
portions  of  Bucks,  Chester  and  Mont¬ 
gomery  counties) ;  East  Central  Area  2 
(Berks,  Lehigh,  Northampton  and  Mon¬ 
roe  counties  and  portions  of  Bucks,  Ches- 
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ter.  and  Montgcxnery  co\intles) ;  North¬ 
eastern  Area  3  (Lackawanna,  Pike,  Sus¬ 
quehanna,  Wayne,  and  Wyixnlng  coun¬ 
ties  and  most  ot  Luzerne  County) ;  South 
Central  Area  4  (Adams,  Cumberland. 
Dauphin,  Franklin,  Fult(xi,  Juniata,  Lan¬ 
caster,  Lebanon,  Perry  and  York  coun¬ 
ties)  ;  and  North  Central  Area  5  (Brad¬ 
ford,  Carbon,  Clinton,  Columbia,  Lycom¬ 
ing,  Montour,  Northumberland,  Potter, 
Schuyklll,  Snyder,  Sullivan,  Tioga,  and 
Union  counties  and  that  portion  of  Lu¬ 
zerne  County  not  included  in  Area  3) . 

Chester  Coimty  and  the  portions  of 
Bucks  and  Montgomery  counties  not 
presently  included  in  the  Order  4  mar¬ 
keting  area  are  an  Integral  part  of  the 
regular  distribution  area  of  the  members 
of  the  Milk  Distributors  Association  of 
the  Philadelphia  area  (MDAPA)  and  of 
certain  other  fully  regulated  Order  4 
handlers.  This  area  is  contiguous  with 
the  present  Order  4  marketing  area. 

>  The  Pennsylvania  portion  of  the  mar¬ 
keting  area  has  remained  unchanged 
since  February  1,  1958,  when  the  then 
Order  61  (Philadelphia)  was  amended 
to  Include  addlticmal  suburban  territory 
adjacent  to  Philadelphia.  The  final  de¬ 
cision  issued  November  25,  1957,  recom- 
'  mending  such  marketing  area  expansion 
stated,  in  part,  that  •  neither  the 
present  marketing  area,  nor  the  area  as 
herein  recommended  embraces  the  nor¬ 
mal  area  of  distribution  of  regulated 
handlers.  Not  only  do  Order  61  handlers 
located  in  Philadelphia  do  a  substantial 
business  outside  the  area  suiHX>rted  at 
the  hearing,  but  other  Order  61  handlers 
have  their  receiving  and  bottling  plants 
actually  located  in  this  outside  area  and 
it  is  app>arent  that  they  do  a  very  sub¬ 
stantial  part  of  their  fluid  business  in  the 
surrounding  local  area  *  •  *” 

The  above  findings  indicating  that  the 
Order  61  marketing  area  did  not  fully 
reject  the  primary  distribution  area  of 
regulated  handlers  continues  to  describe 
the  present  situation.  Since  1958  there 
has  been  a  substantial  growth  of  popula¬ 
tion  outside  the  City  of  Philadelphia  to 
the  north  and  west  of  the  area  now  cov¬ 
ered  by  Order  4.  Prom  1960  to  1970  the 
population  of  Philadelphia  County  de¬ 
clined  by  2.7  percent.  In  contrast,  the 
number  of  Inhabitants  increased  by  34.5 
percent  in  Bucks  County,  32.1  percent  in 
Chester  County  and  20.7  percent  in 
Montgomery  County.  The  combined  pop¬ 
ulation  of  the  three  counties  in  1970  was 
over  1.3  million,  27.2  percent  greater 
than  1960.  The  population  of  the  pres¬ 
ently  unregulated  portions  of  Bucks  and 
Montgomery  counties  Increased  by  54.2 
percent  and  26  percent,  respectively,  dur¬ 
ing  this  period. 

Bucks,  Chester  and  Montgomery  coun¬ 
ties  are  included  In  the  Philadelphia, 
Pennsylvania-New  Jersey  Standard  Met¬ 
ropolitan  Statistical  area.  The  present 
Order  4  marketing  area  boundary  divides 
the  Pennsylvania  portion  of  such  SMSA. 
excluding  from  the  marketing  area  a  sig¬ 
nificant  portlMi  of  the  heavily  populated 
suburban  area. 

During  the  12-month  period  November 
1972  through  October  1973,  the  members 


of  the  MDAPA  distributed  approximately 
320.5  million  pounds  (tf  fluid  milk  prod¬ 
ucts  in  Pennsylvania.  Approximately  20 
percent  of  such  dt^)ositlon  (64  minion 
pounds)  was  outside  the  current  Order  4 
marketing  area  (PMMB  Area  1 — Zone  1) . 
About  one-half  of  such  outside  disposi¬ 
tion  (2.7  million  pounds  per  month)  was 
in  PMMB  Area  1 — Zone  2,  which  com¬ 
prises  most  of  the  nonfederally  regulated 
area  in  Bucks,  Chester  and  Montgomery 
coimties. 

Fluid  milk  sales  in  Chester  County  and 
the  nonfederally  regulated  portion  of 
Bucks  and  Montgomery  Counties  by  the 
MDAPA  members  and  four  other  Order  4 
pool  handlers.  Including  Lehigh  Valley 
Cooperative  Farmers  (whose  distribution 
is  from  its  nonfederally  regulated  plant 
at  Schuylkill  Haven) ,  account  for  at  least 
50  percent  of  the  total  fluid  milk  sales 
made  in  such  area.  One  Order  4  pool 
handler  is  based  in  Langhome  (Bucks 
County)  and  two  are  located  in  Mont¬ 
gomery  County,  along  with  the  principal 
distributing  plant  of  L^gh  Valley,  op¬ 
erated  as  a  fully  regulated  plant  under 
the  order. 

It  is  not  possible  on  the  basis  of  the 
record  to  establish  what  part  of  the  dis¬ 
tribution  in  this  area  is  made  by  Lehigh 
Valley  nor  is  it  possible  to  ascertain 
whether  all  of  its  distribution  here  orig¬ 
inates  from  its  Schuylkill  Haven  plant. 
However,  this  is  not  a  matter  of  primary 
concern  since  the  cooperative’s  fully  reg¬ 
ulated  plant  is  centrally  located  at  Lans- 
dale  (Montgomery  County)  to  serve  this 
3-county  area.  It  must  be  presumed  that 
to  the  extent  the  area  is  served  from  the 
distant  nonfederally  regulated  Schuyl¬ 
kill  Haven  plant,  it  is  because  of  the  ad¬ 
vantage  which  results  from  the  lower 
pricing  under  PMMB  regulation. 

The  MDAPA  spokesman,  in  support  of 
its  requested  area  extension,  in^cated 
that  fluid  mUk  sales  by  its  members  in 
Pennsylvania  outside  the  current  Order 
4  area  declined  by  approximately  43  per¬ 
cent  in  the  12-month  period  between  No¬ 
vember  1972  to  (October  1973.  This  decline 
in  outside  market  sales  by  MDAPA  mem¬ 
bers  is  in  contrast  with  the  overall  in¬ 
crease  in  Class  I  sales  by  Order  4  regu¬ 
lated  handlers  during  the  same  period. 
It  cannot  be  speciflcally  ascertained  from 
the  record  where  this  decUne  occurred. 
However,  it  is  reasonable  to  presume, 
that  a  significant  portion  thereof  oc¬ 
curred  in  this  three-coimty  area  where 
the  Association’s  members  have  th^ 
greatest  concentration  of  out-of-area 
sales. 

Regulated  handlers  directly  attributed 
their  loss  in  sales  to  the  procurement  ad¬ 
vantage  which  local  nonfederally  reg¬ 
ulated  dealers  have  enjoyed  in  recent 
years.  The  minimum  prices  which  local 
nonfederally  regulated  dealers  must  pay 
for  milk  purchased  from  dairy  farmers 
are  established  under  the  orders  of  the 
PMMB.  Such  prices  are  established  for 
each  PMMB  area  through  a  hearing  pro¬ 
cedure  and  once  established,  are  valid 
tmtU  changed  through  subsequent  hear¬ 
ings.  For  reasons  not  fully  explained  on 
the  record  of  the  hearing,  the  PMMB  in 


recent  years  has  experienced  great  diffi¬ 
culty  in  maintaining  a  viable  level  of 
order  prices. 

The  PMMB  Class  I  price  per  hundred¬ 
weight  for  milk  containing  3.5  percent 
butterf  at  used  in  fluid  milk  products  dis¬ 
tributed  in  Area  1 — Zone  2  is  $7,45  and 
has  remained  unchanged  since  Septem¬ 
ber  1,  1970.  Since  October  1973  the 
PMMB  Class  I  price  has  be^  $8.35  in 
Area  2  and  $8.27  in  Area  4.  In  contrast, 
the  Federal  order  Class  I  price  applicable 
to  Order  4  handlers  supporting  ejctension 
of  Federal  regulation  increased  from 
$9.22  in  October  1973  to  $10.99 '  in  May 
1974  (such  price  Includes  a  6-cent  per 
hundredweight  direct  delivery  differen¬ 
tial  for  milk  delivered  •within  55  miles  of 
Philadelphia) . 

Since  July  1973  the  weighted  average 
price  xmder  Order  4  has  exceeded  the 
Class  I  price  established  by  the  PMMB 
for  Area  2.  During  April  1974  the 
weighted  average  price  reached  a  high  of 
$9.56^  or  $1.21  per  himdredwelght.over 
the  PMMB  CJlass  I  price  for  Area  2. 

There  are  seven  nonfederally  regulated 
distributing  plants  located  in  PMMB 
Area  1 — Zone  2.  Pour  of  such  plants  are 
in  Montgomery  Coimty  (two  at  Royers- 
ford,  one  at  Hatfield  and  one  at  Norris¬ 
town)  two  in  Chester  County  and  one  at 
Pottstown,  a  city  located  ■within  the 
borders  of  Chester  and  Montgomery 
counties.  Another  plant  located  at  Spring 
City  (Chester  County)  is  presently  a 
partially  regulated  distributing  plant 
under  Order  4. 

One  additional  nonfederally  regulated 
distributing  plant  is  located  at  Red  Hill 
In  that  portion  of  Montgomery  County  in 
PMMB  Area  2.  Finally  there  are  two 
partially  regulated  distributing  plants 
located  in  PMMB  Area  4  (one  in  Lan¬ 
caster  County  and  one  in  Lebanon 
County)  distributing  fluid  milk  products 
in  Bucks,  Chester  and  Montgomery 
counties.  These  plants,  along  with  the 
fully  regulated  handlers  pre'viously 
enumerated,  and  the  Schuylkill  Haven 
plant  (Lehigh  Valley)  generally  compete 
for  sales  in  this  3 -county  area. 

Because  the  PMMB  Class  I  prices  are 
well  *below  the  Federal  order  Class  I 
price,  nonfederally  regulated  dealers 
selling  milk  in  the  3-county  area  volun¬ 
tarily  are  paying  their  dairy  farmers 
prices  which  exceed  the  requirements  of 
the  PMMB  regulations.  For  example,  a 
dairy  located  at  Hatfield  (Montgomery 
County — PMMB  Area  1 — Zone  2)  with 
an  applicable  PMMB  Class  I  price  of 
$7.45  and  a  Class  I  utilization  of  99  per¬ 
cent  dining  December  1973  paid  a  blend 
price  to  its  dairy  farmer  suppliers  of 
$9.45.  Such  price,  while  44  cents  greater 
than  the  December  1973  Order  4 
weighted  average  price  was  88  cents  (al- 


^Thls  decision  makes  use  of  the  Federal 
Order  4  Class  I  price  and  weighted  average 
I»lce  for  months  beyond  the  dates  for  which 
such  prices  were  available  on  the  hearing 
record.  For  this  purpose,  official  notice  Is 
taken  of  the  official  j^ce  announcements  of 
the  market  administrator.  Middle  Atlantic 
Federal  order  market  for  AprU  and  May  1974. 
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most  2  cents  per  quart)  less  than  the 
Class  I  price  applicable  to  Order  4  po<A 
plants  distributing  fluid  milk  products  In 
Bucks,  Chester  and  Montgomery 
counties. 

Several  local  dealers  testifying  in  op¬ 
position  to  extension  of  the  area  con¬ 
ceded  that  during  periods  when  the 
PMMB  Class  I  price  is  less  than  the 
Order  4  weighted  average  price  they  pay 
their  producers  a  price  approximating 
such  weighted  average  price.  Any  lesser 
pay  price,  they  said,  would  result  in  the 
loss  of  their  dairy  farmer  suppliers  to 
regulated  handlers. 

As  previously  Indicated,  Lehigh  Valley 
distributes  fluid  milk  products  in  Chester 
County  and  the  nonfederally  regulated 
portions  of  Bucks  and  Montgomery  coun¬ 
ties  from  its  nonfederally  regulated  bot¬ 
tling  plant  at  Schuylkill  Haven.  Lehigh 
Valley  pays  its  dairy  farmer  members 
delivering  to  such  plant  the  same  uni¬ 
form  base  and  excess  prices  that  pro¬ 
ducers  delivering  to  that  location  would 
receive  under  Order  4.  However,  the  plant 
is  essentially  a  straight  Class  I  operation 
and,  as  a  cooperative,  Lehigh  exercises 
its  reblending  privileges.  Consequently, 
it  is  clear  that  the  plant  has  a  product 
cost  advantage  in  competing  for  Class  I 
sales  with  handlers  operating  plants  fully 
regulated  imder  Order  4  who  must  pay 
the  order  Class  I  price  for  all  milk  dis¬ 
posed  of  for  fluid  uses. 

In  fact,  all  nonfederally  regulated 
dealers  distributing  milk  in  the  nonfed¬ 
erally  regulated  areas  of  Chester,  Bucks 
and  Montgomery  counties,  by  virtue  of 
their  lesser  procurement  costs,  are  oper¬ 
ating  at  a  significant  competitive  advan¬ 
tage  over  fully  regulated  handlers  who 
are  the  primary  distributors.  It  is  not 
surprising,  therefore,  that  regulated  han¬ 
dlers  are  experiencing  a  significant  loss 
in  sales. 

The  existing  situation  is  a  manifesta¬ 
tion  of  market  instability  which  cannot 
long  persist  without  dire  consequences. 
In  substantial  measure  the  situation 
bodes  a  total  breakdown  in  the  classified 
pricing  scheme  and,  in  the  long  run,  a 
retrenchment  of  Federally  regulated 
handlers  to  the  Order  4  marketing  area 
boundaries.  It  is  apparent  that  what 
market  stability  remains  in  this  area  has 
been  buttressed  by  the  Federal  milk  order 
which  carries  the  prerequisite  reserve 
supplies.  This  results  in  an  unequal  shar¬ 
ing  of  returns  from  the  sale  of  the  milk 
among  producers  in  a  single  common 
market  and  an  undue  burden  on  con¬ 
sumers  in  the  Federally  regulated  area 
who,  in  the  final  analysis,  pay  the  cost 
associated  with  the  carrying  of  the  re¬ 
serve  milk  supply  for  the  adjacent  non¬ 
federally  regulated  area. 

Extension  of  the  Order  4  marketing 
area  to  include  all  of  Bucks,  Chester  and 
Montgomery  counties  will  encompass  the 
principal  area  of  sales  by  Order  4  pool 
plants  in  Pennsylvania  outside  the  Order 
4  marketing  area.  Furthermore,  the  pre¬ 
ponderance  of  sales  by  currently  non- 
federaMy  regulated  dealers  located  in  the 
3-county  area  are  within  the  boimdaries 
of  such  counties.  Additionally,  there  are 
no  nonfederally  regtilated  dealers,  other 


than  Lehigh  Valley  with  respect  to  Its 
Schuylkill  Haven  plant,  located  in  the 
17  northeastern  counties  included  in  Le¬ 
high’s  proposal  or  in  Berks,  Lehigh  or 
Northampton  coimties  with  substantial 
distribution  in  Bucks,  Chester  or  Mont¬ 
gomery  counties. 

However,  the  extension  of  regulation 
to  include  Chester  and  the  remainder  of 
Bucks  and  Montgomery  Counties  will 
result  in  the  substantial  additional  in¬ 
volvement  of  two  of  the  largest  dealers 
presently  distributing  milk  in  PMMB 
Area  4.  Both  of  these  dealers  now  have 
sales  in  the  existing  Order  4  market  and 
with  their  sales  in  the  three-coimty  area 
they  will  necessarily  acquire  fully  regu¬ 
lated  status  unless  they  make  substan¬ 
tial  operational  changes.  Consideration 
therefore  must  be  given  to  a  further  ex¬ 
tension  of  the  marketing  area  to  include 
the  ten  counties  composing  PMMB 
Area  4.’ 

According  to  the  1970  Census  of  Pop¬ 
ulation,  there  are  about  1.3  million  in¬ 
habitants  in  the  10-coiuity  area  which 
includes  3  Standard  Metropolitan  Sta¬ 
tistical  Areas:  the  Harrisburg  SMSA, 
which  consists  Cumberland,  Dauphin 
and  Perry  Counties;  the  Lancaster 
SMSA,  which  consists  of  Lancaster 
County;  and  the  York  SMSA,  which  con¬ 
sists  of  Adams  and  York  Counties. 

As  of  January  1,  1973,  there  were 
approximately  4,577  commercial  dairy 
farms  within  Area  4.  Of  this  total,  ap¬ 
proximately  91  percent  ship  their  milk 
to  plants  regulated  imder  Federal  milk 
orders.  About  2,086  of  the  dairy  farmers 
are  producers  under  Order  4  and  2,092 
are  producers  under  Order  2.  The  re¬ 
maining  399  dairy  farmers  ship  their 
milk  to  nonfederally  regulated  distrib¬ 
uting  plants  located  in  the  area. 

The  preponderance  of  the  fluid  milk 
sales  in  Area  4  are  presently  supplied 
by  nonfederally  regulated  dealers  and 
Order  4  partially  regulated  distributing 
plants  all  located  in  the  10-county  area. 

In  October  1971,  the  most  current 
month  in  which  a  breakdown  of  fluid 
milk  sales  in  PMMB  areas  by  in-area 
and  out-of-area  dealers  was  available, 
dealers  in  Area  4  accounted  for  89.2  per¬ 
cent  of  total  fluid  milk  sold  in  that  area. 
The  remaining  sales  were  made  by  deal¬ 
ers  located  in  PMMB  Areas  1,  5,  and  6 
(an  area  not  herein  under  consideration) 
and  by  dealers  located  in  the  State  of 
Maryland.  Only  about  6.8  percent  of  all 
fluid  milk  sales  by  Area  4  dealers  were 
made  outside  Area  4. 

There  is  some  uncertainty  with  respect 
to  the  volume  of  fluid  milk  sales  made 
in  Area  4  by  dealers  located  in  other 
PMMB  areas  since  October  1971.  Pro¬ 
ponents  alleged  that  Class  I  sales  in 
Area  4  by  Lehigh  Valley  from  its  non¬ 
federally  regulated  plant  at  Schuylkill 
Haven  have  increased  substantially  since 
1971.  However,  local  dealers  opposing 
regulation  held  that  Lehigh  Valley  does 
not  now  have  nor  has  it  ever  had  a  sub¬ 
stantial  business  in  Area  4.  The  record 
does  not  provide  a  means  for  quantifying 
the  sales  of  Lehigh  Valley,  or  any  other 
dealer,  to  appraise  what  changes  may 
have  taken  place  in  the  distribution  of 


fluid  milk  products  in  Area  4  since  1971. 
Neither  does  it  indicate  whether  Area  4 
dealers  have  further  extended  their  fluid 
milk  routes  into  other  PMMB  Areas. 

Although  Area  4  dealers  are  the  pre¬ 
dominant  distributors  in  Area  4,  such 
area  is  by  no  means  isolated.  At  least 
four  fully  regulated  Order  4  handlers  lo¬ 
cated  outside  Area  4  distribute  fluid 
milk  products  within  the  area.  In  addi¬ 
tion,  one  fully  regulated  Order  4  handler 
is  located  in  Area  4  (Lancaster  County) . 
Class  I  sales  by  fully  regulated  Order  4 
handlers  are  estimated  to  represent  8 
percent  of  the  fluid  milk  sales  in  the  York 
area,  6  percent  of  sales  in  the  Harris- 
burg-Chambersburg  area,  15  percent  in 
the  Lancaster  area,  and  5.2  percent  of 
fluid  milk  sales  in  Lebanon  County.  The 
Harrisburg,  Lancaster,  and  York  urban¬ 
ized  areas  and  Lebanon  County  account 
for  45  percent  of  the  approximately  1.3 
million  inhabitants  in  Area  4. 

Two  of  the  five  principal  distributors 
of  Class  I  milk  in  PMMB  Area  4  are 
based  in  York  and  the  other  three  in 
Lancaster,  Lebanon,  and  Harrisburg, 
respectively.  All  except  the  plant  at 
Harrisburg  are  presently  partially  regu¬ 
lated  under  Order  4.  The  two  plants  with 
the  greatest  Class  I  sales  in  Area  4  are  lo¬ 
cated  at  Lancaster  and  Lebanon,  respec¬ 
tively. 

The  Lancaster  plant  was  a  fully  regu¬ 
lated  pool  plant  imder  Order  4  and/or 
under  Order  16  (Baltimore)  from  early 
1960  until  July  1971.  At  that  time  the 
plant’s  operations  were  modified  to  bring 
about  its  present  partially  regulated 
status.  The  primary  reason  cited  for  the 
handler’s  withdrawal  from  full  regula¬ 
tion  was  the  increasing  spread  between 
the  PMMB  Area  4  Class  I  price  and  the 
Federal  Order  Class  I  price  applicable 
at  Lancaster.  The  handler  allegedly  was 
unable  to  compete  successfully  for  fluid 
milk  sales  in  his  principal  market 
(PMMB  Area  4)  with  nonfederally  regu¬ 
lated  dealers  who  had  a  significantly  low¬ 
er  Class  I  milk  cost. 

Since  the  Lancaster  plant  was  with¬ 
drawn  from  full  regulation,  the  differ¬ 
ence  between  the  Order  4  and  PMMB 
Class  I  prices  has  continued  to  increase. 
For  example,  in  January  of  each  year 
since  1970,  the  Federal  order  Class  I 
price  applicable  at  Lancaster  exceeded 
the  PMMB  Area  4  Class  I  price  by  the 
following  amounts:  1970,  10  cents;  1971, 
34  cents;  1972,  44  cents;  1973,  83  cents; 
and  1974,  $2.15. 

Since  June  1973,  the  weighted  aver¬ 
age  price  under  Federal  Order  4  has  ex¬ 
ceeded  the  Class  I  price  established  by  the 
PMMB  in  Area  4.  Because  this  area  is  a 
very  substantial  procurement  area  for 
Order  4  handlers,  local  dealers  have 
found  it  necessary  to  pay  their  dairy 
farmer  suppliers  a  price  which  approxi¬ 
mates  the  Order  4  weighted  average 
price.  Therefore,  they  have  not  had  the 
full  advantage  of  the  difference  between 
the  Order  4  Class  I  price  and  the  local 
PMMB  area  Class  I  price.  Nevertheless, 
the  advantage  has  been  substantial. 

The  two  distributing  plants  located  at 
York  are  partially  regulated  under  Order 
4  and  compete  directly  for  fluid  sales  in 
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Area  4  with  the  Ttnnrnntfr  la  ecmsequetice  of  these  arrangements,  none  county  area  comprising  PMMB  Area  4 

January  1974,  one  of  the^w  plants  paid  of  the  Class  I  utilization  of  the  combined  must  be  Included  In  the  extended  mar- 
producers  a  blend  price  of  $9.0T  per  operatloa  oi  the  Lancaster  and  York  ketlng  area.  There  is  an  Inextricable  In- 
hundredwelght  or  10  cents  t.Vnm  the  plants,  ^cept  that  distributed  In  the  volvement  In  both  procurement  and  sales 
Order  4  weighted  average  price.  8u^  current  Order  4  marketing  area.  Is  pooled  between  Area  4  and  the  immediately  ad- 
price  reflected  a  $9.50  Class  I  price  and  under  Order  4  while  all  of  Its  Class  n  Jacent  federally  regulated  area  and  the 
a  76  3  percent  Class  I  utilization.  Hie  milk  Is  pooled.  area  In  Chester,  Montgomery,  and  Bucks 

Class  I  price  was  $1.23  above  the  PMMB  The  partially  regulated  distributing  Coimtles  which  must  also  be  added  to  the 
Area  4  Class  I  price,  but  92  cents  less  plant  located  at  Lebanon,  Pennsylvania  Order  4  marketing  area  as  hereinbefore 
t-hAn  the  Federal  Order  4  Class  I  price  (prevloxisly  Indicated  to  be  one  of  the  flve  concluded. 

applicable  at  York  and  Lancaster.  principal  dairies  distributing  In  PMMB  Washington  County,  Maryland,  also 

The  other  York  dealer  paid  his  pro-  Area  No.  4) ,  receives  milk  from  approxl-  should  be  included  In  the  extended  Order 
ducers  the  Order  4  weighted  average  mately  100  dairy  farmers  and  distributes  4  marketing  area.  The  Inclusion  of  this 
price  In  January  1974  ($9.17) .  Such  In  an  area  that  extends  westward  to  Har-  county  was  supported  by  the  proponent 
dealer’s  i  price  ($9.40)  rlsburg,  Pennsylvania,  and  eastward  to  Pennmarva  and  no  opposition  testimony 

was  $1.02  under  the  Order  4  Cflass  I  the  Middle  Atlantic  marketing  area.  This  was  offered  at  the  hearing, 
price.  plant  also  would  almost  certainly  be-'  This  coimty,  which  contained  103,829 

Other  nonfederally  regulated  Area  4  come  fully  regulated  by  virtue  of  an  ex-  residents  In  1970,  is  located  In  north- 
dealers  have  price  advantages  tension  of  the  marketing  area  to  Chester  central  Maryland  and  Is  contiguous  with 

over  federklly  regulated  handlers  In  County,  and  to  the  tmregulated  portions  the  Order  4  marketing  area.  The  eastern 
competing  f(Mr  local  sales.  of  Bucks  and  Montgomery  Counties.  boundary  of  Washington  County  abuts 

As  previously  Indicated,  the  Lancaster-  Extension  of  the  marketing  area  to  In-  the  western  boundary  of  Frederick 
based  partially  regulated  distributing  elude  all  of  PMMB  Area  4  will  fully  regu-  Coimty,  Marlyand,  which  Is  currently  in 
plant  undoubtedly  would  become  a  fully  late  under  Order  4  a  number  of  addl-  the  Order  4  marketing  area.  The  north- 
regulated  Order  4  because  of  tlonal  plants.  Two  of  these  plants  are  em  boundary  of  Washington  County 

fluid  TTiiiir  sales  made  In  Chester  County,  located  in  Lebanon  County,  one  at  Leb-  abuts  Franklin  and  Fulton  Chunties, 
which  represent  about  6  percent  of  the  anon  and  one  at  Palmyra.  Seven  plants  Pennsylvania,  which  are  herein  reemn- 
total  estimated  distribution  In  such  are  located  In  Lancaster  (Tounty,  as  fol-  mended  ior  Inclusion  In  the  Order  4  mar- 
county  by  all  dealers.  The  dealer  has  18-  lows:  two  In  Lancaster,  two  In  Millers-  ketlng  area.  Port  Ritchie,  which  Is  a  sub- 
20  percent  of  the  total  Class  I  disposl-  viUe,  and  one  each  In  Ephrata,  Pequea,  stantial  mlUtary  hnstallatlon  In  the 

tlon  In  PMMB  Area  4  and  has  route  sales  and  Elizabethtown.  In  addition,  the  two  eastern  part  of  the  county.  Is  already 

In  all  of  the  counties  in  Area  4  except  partially  regulated  plants  In  York  County  Included  In  the  marketing  area. 

Pulton.  His  sales  as  a  percentage  of  would  become  fully  regulated  Order  4  Seven  fully  regulated  Order  4  pool 
total  Class  I  sales  In  such  counties  are  pool  plants.  plants  distribute  fluid  milk  products  In 

as  follows:  Adams,  29  percent;  Cumber-  Two  other  plants  which  would  become  Washington  County,  accounting  for  up¬ 
land,  4  percent;  Dauphin,  10  percent;  fuUy  regulated  are  located  In  Chimber-  proximately  23  percent  of  total  Class  I 

Franklin,  5  percent;  Juniata,  19  percent;  land  County,  one  at  Shippensburg,  and  sales  In  the  county.  The  remaining  fluid 
Lancaster,  25  percent;  Lebanon,  5  per-  the  other  at  CTamp  HUL  The  sales  area  of  milk  sales  (slightly  over  2  mlUlmi  pounds 
cent;  Perry,  13  percent,  and  York,  14  these  two  plants  was  not  described  on  the  per  month)  are  supplied  by  two  fluid 
percent.  record.  However,  since  Cumberland  milk  plants  located  at  Hagerstown,  the 

Such  percentages  do  not  Include  mUk  County  Is  centrally  located  within  PMMB  largest  city  In  Washington  County.  Both 
products  which  are  custom  bottled  by  the  Area  No.  4,  it  must  be  presumed  that  plants  distribute  fluid  milk  products  In 
plant  for  a  grocery  chain,  some  of  which  their  sales  are  preponderantly  within  the  Order  4  marketing  area  and  are 

may  be  sold  through  stores  In  the  area.  PMMB  Area  No.  4.  partially  regulated  under  the  order. 

Even  though  PMMB  Area  4  Is  Its  pri-  In  Dauphin  County,  there  are  flve  A  spokesman  for  Pemunarva  testified 
mary  sales  area,  the  plant  would  be  plants  that  would  become  fully  regu-  that  the  two  partially  regulated  dls- 

fully  regulated  under  Order  4  at  the  lated  plants.  Three  of  these  plants  are  trlbutlng  plants  located  at  Hagerstown 

present  time  except  for  an  arrangement  located  In  Harrisburg,  one  of  which  is  have  a  decided  price  advantage  In  com- 
wlth  a  fully  regulated  handler  whereby  currently  a  partially  regulated  plant  un-  peting  with  Order  4  handlers  for  fluid 
such  handler  Is  a  custom  suppUer  of  der  Order  4.  The  other  two  plants  are  sales  In  Washington  County.  These 
some  of  the  unregulated  plant’s  Cflass  I  located  In  Mlllersburg  and  Dauphin.  plants  have  Class  I  utilizations  (approxl- 
sales  outlets  within  the  Order  4  market-  The  operator  of  the  largest  dlstribut-  mately  92  percent)  much  above  the 
Ing  area.  Inclusion  of  Chester  Coimty  In  Ing  plant  In  Dauphin  County  testlfled  Order  4  marketwide  Class  I  utilization, 
the  Order  4  marketing  area  will  increase  that  his  sales  area  encompasses  a  very  but  In  most  Instances  have  paid  their 
the  Lancaster  plant’s  Federal  order  small  portion  of  Schuylkill  and  Beiks  producers  less  than  the  prices  received 
sales  significantly  and  make  It  Imprac-  Coimtles,  all  of  Lebanon,  Dauphin  and  by  neighboring  farmers  supplying  Fed- 
tical  to  continue  the  custom  supplying  Cumberland  Counties,  much  of  Perry  eral  order  markets.  During  December 
arrangement.  It  was  for  this  reason  that  County,  and  a  small  portion  of  Lan-  1973  the  two  plants  had  at  least  a  2- 
this  dealer  urged  that  If  any  territory  caster  and  York  Counties.  cents  per  quart  advantage  in  raw  product 

adjoining  the  present  Order  4  marketing  There  are  three  plants  In  Franklin  costs  over  Order  4  handlers, 
area  were  added  to  the  marketing  area,  (bounty  which  would  become  fully  regu-  As  a  consequence  of  the  competitive 
all  of  PMMB  Area  4  aisn  should  be  added,  lated  by  the  inclusion  of  PMMB  Area  4  advantage  enjoyed  by  the  local  plants. 

The  Lancaster  plant  obtains  Its  milk  ^  the  marketing  area.  One  plant  Is  lo-  some  Order  4  handlers  have  absmdoned 
supply  for  Cflass  I  use  outside  the  Order  cated  at  Chambersburg  and  two  are  lo-  fluid  milk  sales  in  Washington  County 
4  marketing  area  from  one  of  the  coop-  cated  at  Waynesboro,  one  of  which,  at  and  others  who  operate  their  own  store 
eratives  constituting  the  Pennmarva  the  time  of  the  hearing,  was  a  partialhr  outlets  have  begun  to  purchase  supplies 
Federation.  ’This  milk  is  not  pooled  and  regulated  distributing  plant  under  Order  for  such  outlets  from  the  local  handlers. 
Is  priced  to  the  dealer  at  the  Middle  At-  4.  There  is  substantial  overlapping  of  It  is  estimated  that  the  two  plants  are 
lantic  uniform  base  price  plus  20  cents  sales  between  these  plants  and  plants  in  smelled  by  66  producers,  43  of  which  are 
a  hundredweight.  This  dealer  also  op-  other  counties  within  PMMB  Area  4.  located  in  Washington  County.  Approxi- 
erates  a  substantial  nonfederally  regu-  There  are  no  distributing  plants  locat-  mately  289  Washington  CJounty  dairy- 
lated  manufacturing  plant  located  at  cd  In  Adams,  Fulton,  Juniata  or  Perry  men  ship  to  Order  4  while  5  dairy 
York,  which  is  also  supplied  by  the  pro-  Counties.  However,  all  of  the  Class  I  farmers  are  Order  2  producers, 
ponent  cooperative.  All  of  that  plant’s  sales  within  these  counties  are  made  by  one  of  the  plants  distributes  90-95 
receipts  are  pooled  as  Class  H  milk  under  Plants  which  will  be  fully  regulated  by  percent  of  its  total  CTlass  I  sales  within 
the  order.  The  milk  Is  pooled  by  the  co-  addition  of  the  territory  recommend-  Washington  County.  Minor  sales  are 
operative  association  In  its  capacity  as  a  herein.  made  in  the  Order  4  marketing  area  and 

handler  diverting  producer  milk.  As  a  It  is  concluded  that  the  entire  ten-  in  West  Virginia. 
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The  other  plant  (Eldridge  Farm  Dairy, 
trading  as  Potomac  Farms)  until  March 
1,  1974,  was  a  proprietary  operation  and 
is  the  largest  distributor  in  the  county. 

At  the  time  of  the  hearing,  about  75  to 
80  percent  of  the  plant’s  total  Class  I 
sales  were  within  Washington  County. 
About  10  percent  of  the  plant’s  total 
Class  I  usage  was  bottled  for  a  handler 
loeated  at  Waynesbora,  Pennsylvania, 
and  subsequently  distributed  in  the 
Pennsylvania  counties  herein  recom¬ 
mended  to  be  included  in  the  Order  4 
marketing  area.  The  remaining  sales 
were  in  the  current  Order  4  marketing 
area  and  in  West  Virginia. 

The  comijetitive  situation  existing  be¬ 
tween  the  dairies  located  in  Hagerstown 
and  fully  regulated  handlers  has  been  a 
matter  of  continuing  controversy  since 
1958  when  the  Washington,  D.C.  Federal 
order  (Order  3)  was  promulgated.  The 
inclusicm  of  Washington  County  in  the 
marketing  area  has  been  aspired  to  by 
both  regulated  handlers  and  cooperatives 
repres«3ting  the  majority  of  producers 
from  the  initial  promulgation.  However, 
because  of  overlapping  procurement  and 
sales  with  Pennsylvania  dealers  imme¬ 
diately  to  the  north  and  lack  of  any 
positive  showing  of  substantial  competi¬ 
tion  betwen  local  dealers  and  regulated 
handlers,  proposals  to  extend  the  area 
to  include  Washington  County  have  been 
denied  in  the  past. 

Both  of  these  factors  become  moot 
with  the  extension  of  regulation  to  in¬ 
clude  PMMB  Area  4  and  the  purchase 
on  March  1,  1974,  of  the  Eldridge  Farm 
Dairy  (Potomac  Farms)  by  Valley  of 
Virginia  Milk  Producers  Association, 
whose  member-producers  are  substantial 
suppliers  of  milk  to  Order  4  through  its 
subsidiary,  Shenandoah’s  Pride,  one  of 
the  principal  distributors  in  the  Wash¬ 
ington  segment  of  the  marketing  area. 

’The  extension  of  the  marketing  area 
to  include  Washington  County  at  this 
time  is  desirable  to  implement  continu¬ 
ing  orderly  marketing  in  this  area  where 
fully  regvdated  handlers  will  be  essen¬ 
tially  the  exclusive  suppliers. 

By  virtue  of  the  extension  at  this 
time,  all  producers,  handlers,  and  other 
segments  of  the  industry  doing  business 
therein,  or  contemplating  such,  will  have 
full  assurance  that  all  milk  sold  therein 
is  being  accounted  for  under  the  terms 
of  the  order  at  not  less  than  minimum 
Class  prices  specified  under  the  order. 

It  is  concluded  that  the  expanded 
Order  4  marketing  area  proposed  herein 
should  result  in  effective  regulation  of 
the  principal  handlers  who  compete  for 
sales  throughout  the  marketing  area 
without  bringing  under  full  regulation 
plants  having  minimal  sales  within  the 
marketing  area.  A  uniform  price  plan 
applicable  to  all  handlers  buying  milk 
for  sale  in  the  expanded  area  will  sta¬ 
bilize  and  improve  marketing  conditions 
in  such  area.  Regulation  will  effectuate 
the  declared  policy  of  the  Act  by  provid¬ 
ing  for: 

(1)  ’The  establishment  of  uniform 
prices  to  handlers  for  milk  received 
from  producers  according  to  a  classified 


price  plan  based  upon  the  utilization 
made  of  milk, 

(2)  An  impartial  audit  of  handlers’ 
records  to  verify  the  payments  of  re¬ 
quired  prices; 

(3)  A  system  for  verifying  the  ac- 
curaey  of  weii^ts  and  butterfat  con¬ 
tent  of  milk  purchases;  and 

(4)  Uniform  returns  to  producers  sup¬ 
plying  the  market  based  upon  an  equi¬ 
table  sharing  among  all  producers 
supplying  the  expanded  market  of  the 
lower  returns  from  the  sale  of  reserve 
milk  which  cannot  be  marketed  as  Class 
I  milk. 

Berks,  Lehigh  and  Northampton  Coun¬ 
ties,  in  PMMB  Area  2,  should  not  be 
included  in  the  Order  4  marketing  area 
on  the  basis  of  this  record.  While  non- 
federally  regulated  dealers  serving  the 
three  counties  have  essentially  the  same 
product  cost  advantage  over  Order  4 
handlers  as  local  dealers  in  the  area 
hereinbefore  recommended  for  inclusion 
in  the  marketing  area,  there  is  no  sub¬ 
stantial  evidence  in  this  record  on  which 
to  conclude  that  such  counties  are,  or 
have  ever  been,  a  substantial  part  of  the 
general  sales  area  of  currently  regulated 
Order  4  handlers  or  handlers  who  will 
become  fully  regiilated  by  virtue  of  the 
recommended  Order  4  expansion  to  in¬ 
clude  other  Pennsylvania  territory. 

'This  three-county  area  is  contiguous 
with  and  immediately  to  the  north  of 
Bucks,  Chester  and  Montgomery  Coun¬ 
ties.  The  three  coxmties  comprise  the 
bulk  of  two  Standard  MetropoUtan  Sta¬ 
tistical  Areas:  ’The  Reading  SMSA,  which 
is  comprised  of  Berks  County,  and  the 
Allentown  -  Bethlehem  -  Easton  SMSA, 
which  is  comprised  of  Lehigh  and  North¬ 
ampton  Counties  and  part  of  Warren 
County  in  the  State  of  New  Jersey.  The 
combined  population  of  the  three  coim- 
ties  in  1970  was  766,054,  about  8.8  per¬ 
cent  greater  than  1960.  This  is  in  con¬ 
trast  to  the  growth  rate  in  Bucks, 
Chester,  and  Montgomery  Counties  of 
34.5,  32.1,  and  20.7  percent,  respectively, 
during  the  same  period. 

There  are  4  nonfederally  regulated 
plants  located  in  Berks  County.  Three  of 
the  plants  are  located  in  the  city  of 
Reading  and  the  fourth  is  located  at 
Barto.  The  three  dairies  in  Reading  re¬ 
ceive  their  supply  of  milk  from  a  total 
of  115  dairy  farmers  who  are  all  mem¬ 
bers  of  the  Berks  County  Dairy  Farmers 
Association.  The  association  was  orga¬ 
nized  approximately  40  years  ago  and  in 
recent  years  has  presented  testimony  at 
PMMB  hearings.  At  this  hearing  it  op¬ 
posed  any  extension  of  Federal  regula¬ 
tion  to  Berks  Covmty. 

Fluid  milk  sales  in  the  Reading  area, 
which  is  the  major  population  center  in 
Berks  Coimty,  are  predominantly  sup¬ 
plied  by  the  three  local  plants.  Approxi¬ 
mately  91  percent  of  such  sales  are  sup¬ 
plied  by  these  dealers.  The  remaining 
sales  there  are  supplied  principally  by 
Lehigh  Valley  from  its  nonfederally 
regulated  plant  at  Schuylkill  Haven.  One 
Order  4  handler  (A  &  P  Co.)  selling  only 
through  its  own  store  outlets  accounts 


for  the  remaining  one  percent  of  total 
fluid  sales  in  tke  Roading  area. 

Prior  to  June  1972,  dealers  selling  in 
the  city  of  Reading  were  required  to  have 
their  milk  supply  inspeeted  by  the  local 
city  health  axxthor^.  Dealers  whose 
plants  were  located  outside  such  city  in 
most  instances  fomd  that  the  expense 
involved  hi  maintaining  the  necessary 
approval  of  their  supply  made  it  im¬ 
practical  for  them  to  extend  their  busi¬ 
ness  into  Reading.  Proponents  of  Federal 
regulation  testified  that  in  June  1972 
the  authority  of  local  health  agencies 
in  Pennsylvania  was  superseded  by  an 
agency  of  the  State.  Since  that  time  deal¬ 
ers  with  plants  located  outside  Berks 
County  have  extended  their  sales  into 
such  county  and  the  city  of  Reading. 
However,  it  is  apparent  that  the  county 
continues  to  be  served  preponderantly  by 
local  dealers.  The  partially  regulated  dis¬ 
tributing  plant  located  in  Lancaster 
(which  will  become  a  fully  regulated 
handler  by  virtue  of  Order  4  expansion 
hereinbefore  recommended)  has  an 
estimated  three  percent  of  total  fluid 
milk  sales  in  the  county.  Sales  In  the 
county  by  three  Order  4  pool  plants  and 
one  plant  located  in  Pottstown  (which 
will  become  an  Order  4  pool  plant  by 
inclusion  of  Montgomery  County  in  the 
marketing  area)  were  categorized  on  the 
record  as  being  substantial  but  no 
quantifying  data  wras  presented. 

The  four  local  plants  located  in  Berks 
County  do  not  have  significant  sales  in 
the  Order  4  marketing  areas  as  herein 
recommended  to  be  extended. 

The  fact  that  a  few  Order  4  pool  plants 
and/or  prospective  pool  plants  have  dis¬ 
tribution  in  Berks  County  is  not  in  itself 
a  compelling  reason  for  including  such 
coimty  in  the  Order  4  marketing  area. 
Berks  County  presently  is  essentially  a 
separate  local  market  served  preponder¬ 
antly  by  local  handlers  and  with  insuffi¬ 
cient  ties  wnth  the  marketing  areas  as 
recommended  to  be  extended  to  justify 
Its  inclusion  at  this  time. 

’The  Allentown-Bethlehem-Easton  ur¬ 
banized  area  (a  portion  of  such  area  is  in 
the  Stete  of  New  Jersey)  encompasses 
approximately  72  percent  of  total  popula¬ 
tion  in  Lehigh  and  Northampton  Coun¬ 
ties.  The  1970  combined  population  of 
the  two  counties  was  469,672.  Nonfeder¬ 
ally  regulated  dealers  supply  approxi¬ 
mately  76  percent  of  the  total  fiuid  milk 
sales  in  such  mbanized  area.  About  one- 
third  of  the  total  sales  are  made  by  two 
local  dealers  who  have  no  distribution  in 
the  Order  4  marketing  area  as  herein  ex¬ 
tended.  One  such  dealer  is  located  at 
Easton  (Northampton  County)  while  the 
other  and  larger  dealer  is  located  at 
Allentowoi  (Lehigh  County) .  He  receives 
milk  from  44  dairy  farmers  whose 
spokesmen  voiced  their  opposition  to 
Federal  regulation  The  greater  propor¬ 
tion  of  sales  in  this  area  are  made  by 
Lehigh  Valley  through  its  Schuylkill 
Haven  plant. 

The  Berks  County  dealer  located  at 
Barto  supplies  approximately  one  per¬ 
cent  of  the  total  Class  I  sales  in  the  area. 
One  additional  nonfederally  regulated 
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dealer  is  located  at  Schnecksville  (Lehigh 
County)  but  his  area  of  distribution  was 
not  shown.  However,  the  plant  is  located 
in  the  northern  portion  of  Lehigh  County 
and  it  is  unlike^  that  such  handler  has 
distribution  in  any  portion  of  the  ex¬ 
panded  Order  4  marketing  area  herein 
recommended. 

Two  Order  4  handlers  and  one  Order 
2  handler  have  distribution  in  the  Allen- 
town-Bethlehem-Easton  area.  The  per¬ 
centage  of  the  local  sales  made  by  these 
handlers  cannot  be  specifically  deter¬ 
mined  on  the  record  but  seemingly  is 
about  25  percent.  Distribution  by  one 
such  handler  (A  &  P)  is  solely  through 
its  store  outlets.  Distribution  by  the 
other  handler  is  substantially  retail- 
home  delivery.  These  sales  by  present 
Order  4  handlers  are  a  very  small  propor¬ 
tion  of  their  total  fluid  sales. 

Two  plants  located  in  Montgomery 
County,  which  will  become  regulated  by 
the  inclusion  of  such  county  in  the  mar¬ 
keting  area,  also  have  some  distribution 
in  the  Allentown-Hethlehem-Easton  ur¬ 
banized  area.  Such  sales  are  not  substan¬ 
tial,  representing  only  one  to  two  percent 
of  total  fiuld  milk  sales  in  such  area. 

Lehigh  Valley  is  by  far  the  largest 
single  distributor  serving  the  Allentown- 
Bethlehem-Easton  area.  The  coopera¬ 
tive’s  sales  from  its  nonfederally  regu¬ 
lated  plant  at  Schuylkill  Haven  repre¬ 
sents  approximately  40  percent  of  total 
Class  1  sales  in  the  area. 

Ideally,  in  delineating  a  marketing 
area  it  would  be  desirable  to  find  a 
boundary  which  encompasses  the  total 
sales  area  of  all  handlers  who  would  be 
regualted  and  leaves  no  Interplay  be¬ 
tween  regulated  handlers  and  nonregu- 
lated  dealers.  However,  it  is  seldom  pos¬ 
sible  to  attain  such  a  goal.  For  reasons 
hereinafter  set  forth,  it  is  not  appro¬ 
priate  on  the  basis  of  this  record  to  ex¬ 
tend  regulation  to  the  17  northeastern 
Pennsylvania  coimties  which  Lehigh  Val¬ 
ley  proposed  for  inclusion  in  the  Order 
4  marketing  area.  In  much  of  this  17- 
coimty  area  the  Lehigh  Valley  Schuylkill 
Haven  plant  has  substantial  sales.  Its 
concentration  of  sales,  however,  is  in  the 
Allentown-Bethlehem-Easton  area.  In¬ 
clusion  of  this  area  would  leave  the  co¬ 
operative  in  a  position  of  necessarily  sub¬ 
mitting  that  plant  to  full  regulation  or. 
In  the  alternative,  closing  the  plant  and 
serving  all  of  Its  fluid  customers  from 
Its  Lansdale  fully  regulated  plant.  In 
either  circumstance,  the  cooperative 
would  be  forced  to  operate  at  a  serious 
competitive  disadvantage  in  a  substan¬ 
tial  segment  of  what  Is  now  the  Schuyl¬ 
kill  Haven  plant’s  primary  sales  area. 

Although  fluid  milk  products  are  cur¬ 
rently  distributed  from  the  Schuylkill 
Haven  plant  into  the  recommended  area 
of  extension,  particularly  Chester, 
Bucks,  and  Montgomery  Counties,  these 
sales  could  readily  be  shifted  to  the  Lans¬ 
dale  plant,  leaving  the  Schuylkill  Haven 
plant  free  to  compete  on  equal  terms  with 
other  nonfederally  regulated  dealers  in 
the  remainder  of  the  proposed  area  of 
extension  not  Include. 

While  presently  regulated  handlers 
and  dealers  who  will  become  regulated 


by  the  recommended  area  extension  will 
continue  to  operate  at  a  disadvantage  in 
the  Allentown-Bethlehem-Easton  area 
in  competition  with  nonregulated  deal¬ 
ers,  their  total  sales  here  are  not  a  sub¬ 
stantial  part  of  their  total  business.  The 
marketing  area  boundaries  herein 
recommended  represent  the  maximum 
limits  of  extension  which  can  reasonably 
be  achieved  imder  the  existing  market 
situation  on  the  basis  of  this  record. 

It  was  clearly  the  intent  of  Pennmarva 
through  adoption  of  its  proposal  to  have 
the  Schuylkill  Haven  plant  either  fully 
regulated  or  combined  with  the  Lansdale 
operation  of  Lehigh  Valley.  The  pro¬ 
ponent  spokeman  complained  of  the  in¬ 
equity  resulting  from  the  fact  that  the 
Schuylkill  Haven  Class  I  sales  are  not 
shared  with  Order  4  producers  while  at 
the  same  time  Lehigh  pools  its  manufac¬ 
turing  plant  at  Allentown  with  the  re¬ 
sulting  dilution  of  pool  proceeds.  For  rea¬ 
sons  previously  stated,  it  would  not  be 
appropriate  through  amendment  action 
to  place  the  Schuylkill  Haven  plant  in 
the  identical  position  now  complained  of 
by  regulated  handlers  and  which 
prompted  the  hearing  call.  To  the  extent 
that  the  Allentown  manufacturing  plant 
is  handling  the  market’s  regular  reserve 
milk  supply,  this  is  an  accommodation  to 
the  market  and  not  a  biirden.  If,  in  fact, 
the  milk  processed  at  Allentown  is  not 
available  for  fluid  use  as  needed  by  the 
market,  this  reflects  a  pooling  problem 
and  should  not  be  confused  with  the 
problem  of  area  extension.  The  appro¬ 
priate  pooling  standard  for  cooperative 
reserve  processing  plants  are  later  dis¬ 
cussed  as  a  separate  issue. 

Neither  the  Order  4  nor  the  Order  2 
marketing  area  should  be  extended  to  in¬ 
clude  any  of  the  territory  in  PMMB 
Areas  3  and  5  or  Monroe  Coimty  in 
PMMB  Area  2.  This  large  geographical 
area  is  basically  rural  and  is  predomi¬ 
nantly  supplied  by  a  large  number  of 
nonfederally  regulated  plants  located 
throughout  the  area.  Neither  Order  4 
nor  Order  2  regulated  handlers  are  sub¬ 
stantially  involved  In  distributing  fluid 
milk  products  In  the  area. 

According  to  the  1970  Census  of  Popu¬ 
lation,  there  are  over  1.4  million  inhabi¬ 
tants  In  the  20-county  area,  with  the 
most  inhabited  coimties  (Lackawanna, 
Luzerne,  Lycoming,  and  Schuylkill)  ac¬ 
counting  for  almost  60  percent  of  the 
total  population.  Three  Standard  Metro¬ 
politan  Statistical  Areas  are  Included 
within  the  territory:  The  Williamsport 
SMSA,  which  consists  of  Lycoming 
County;  the  northeastern  Pennsylvania 
SMSA,  which  consists  of  Lackawanna, 
Luzerne  and  Monroe  Counties  and  In¬ 
cludes  the  princii>al  cities  or  Hazleton, 
Scranton  and  Wilkes-Barre;  and  the 
Binghamton,  New  York,  SMSA  which  in¬ 
cludes  Susquehanna  County,  Pennsyl¬ 
vania. 

In  total,  the  population  density  of 
the  area  is  approximately  107  persons 
per  square  mile,  less  than  one-half  the 
population  density  in  PMMB  Area  4.  Ex¬ 
cluding  the  four  most  populated  coun¬ 
ties,  the  population  density  In  the  re¬ 
maining  16  counties  Is  only  58  persons 
per  square  mile. 


Nearly  300  million  pounds  of  fluid  milk 
products  are  distributed  annually  in  the 
20-county  area  while  about  1.7  billion 
pounds  of  milk  is  produced  there  an¬ 
nually.  As  of  January  1,  1973,  there  were 
4,360  commercial  dairy  farms  within  the 
20-county  area.  Of  this  total,  3,378  (77.5 
percent)  were  producers  under  Order  2 
and  544  (12.5  percent)  were  producers 
under  Order  4.  The  remaining  438  dairy 
farms  were  associated  with  local  non¬ 
federally  regulated  dealers.  The  total 
number  of  producers  located  outside  the 
area,  but  whose  milk  is  distributed  in 
the  area,  is  not  known. 

Approximately  3,600  of  the  4,360  dairy 
farmers  located  in  the  20-county  area 
have  membership  among  the  three  co¬ 
operative  associations  supporting  regula¬ 
tion  of  the  area  under  Order  2.  Lehigh 
Valley  represents  41  producers  located 
in  this  area,  but  the  milk  of  about  350 
of  the  association’s  producer  members  is 
regularly  received  at  its  nonfederally 
regulated  Schuylkill  Haven  plant  located 
in  the  area. 

There  are  40  nonfederally  regulated 
fluid  milk  bottling  plants  located  within 
the  20-county  area.  Two  of  such  plants 
are  operated  by  cooperative  associations 
supporting  Federal  regulation  of  the  area, 
i.e.,  Lehigh  Valley  at  Schuylkill  Haven 
and  Dairylea  at  Scranton.  Dalrylea  also 
operates  three  Order  4  supply  plants 
located  at  Beaver  Springs  (Snyder  Coim¬ 
ty)  ,  Honesdale  and  Newfoundland 
(Wayne  County),  respectively,  and  in 
addition  has  some  distribution  into  the 
area  from  its  Order  2  regulated  bottling 
plants  at  Binghamton  and  Elmira,  New 
York.  There  are  14  transfer  plants  and 
eight  manufacturing  plants,  all  of  which 
are  pool  plants  under  Order  2,  located  in 
the  area. 

Lehigh  Valley  requested  regulation  of 
this  northeastern  area  following  the  pro¬ 
posal  of  Pennmarva  for  regulation  of  the 
entire  southeastern  portion  of  the  State. 
As  a  consequence  of  the  Lehigh  proposal, 
the  proposal  by  Dairylea  and  NEDCO 
was  submitted  to  provide  for  regulation 
of  this  area  under  Order  2  rather  than 
Order  4. 

In  support  of  its  proposal  Lehigh 
pointed  out  that  about  50  percent  of  its 
Schuylkill  Haven  plant’s  distribution  is 
in  Berks,  Cfliester,  Lehigh,  Northampton, 
and  unregulated  portions  of  Bucks  and 
Montgomery  Counties.  Thus,  the  plant 
would  become  a  fully  regulated  Order  4 
pool  plant  if  southeastern  Pennsylvania 
were  included  in  the  Order  4  marketing 
area.  This,  proponent’s  witness  held, 
would  place  the  association  at  a  serious 
competitive  disadvantage  In  competing 
for  fluid  milk  sales  with  nonfederally 
regulated  dealers  in  northeastern  Penn¬ 
sylvania.  Class  I  prices  established  by  the 
PMMB  in  northeastern  and  north  central 
Pennsylvania,  as  in  the  areas  previously 
discussed,  are  substantially  below  Fed¬ 
eral  order  prices.  Thus,  nonfederally 
regulated  dealers  can  secure  a  supply  of 
milk  for  fluid  use  at  a  lesser  cost  than 
Federal  order  handlers. 

Witnesses  for  the  three  cooperative 
associations  supporting  regulation  of  this 
area  under  Order  2  pointed  out  that  such 
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extension  of  regulation  would  Improve 
that  market’s  Class  I  utilization  and  pro¬ 
vide  for  a  better  blend  price  relation¬ 
ship  between  Orders  2  and  4  than  if  the 
area  were  regulated  by  Order  4. 

EMdence  presented  at  the  hearing 
establishes  that  expansion  of  the  Order  4 
marketing  area  to  include  all  the  cur¬ 
rently  nonfederally  regulated  Pennsyl¬ 
vania  counties  set  forth  in  the  hearing 
notice  would  have  increased  the  Order  4 
weighted  average  price  in  1972  by  about 
13  cents  per  hundredweight.  Relation 
of  only  southeastern  Pennsylvania  by 
Order  4  would  have  increased  the  1972 
weighted  average  price  by  about  8.2  cents 
while  regulation  of  northeastern  Penn¬ 
sylvania  under  Order  2  would  have  in¬ 
creased  the  1972  Order  2  blend  by  3.6 
cents  per  hundredweight.  It  is  this  latter 
combination  of  Federal  order  extension 
which  the  three  cooperatives  support. 

Order  2  proponents  pointed  out  that 
the  area  is  preponderantly  nuul  and  on 
a  production  basis  is  closely  associated 
with  the  Order  2  market.  It  was  their  po¬ 
sition  that  Inclusion  of  the  area  in  Order 
4  would  be  confusing  and  iinacceptable 
to  those  dairy  farmers  sui^lying  the 
Order  2  market.  They  referred  to  the 
Nourse  Committee  recommendations  * 
and  concluded  that  the  extent  of  pro¬ 
ducer  aiffiliation  with  the  Order  2  market 
is  a  major  factor  requiring  extension  of 
the  Order  2  marketing  area  into  north¬ 
eastern  Pennsylvania. 

A  Lehigh  Valley  witness  also  referred 
to  criteria  for  defining  “marketing  area” 
as  recommended  in  the  Nourse  Commit¬ 
tee  Report.  The  witness  conceded  that 
such  recommendations  for  defining  mar¬ 
keting  area  would  also  support  regulation 
of  northeastern  Pennsylvania  by  Order 
2.  However,  he  held  that  the  extent  of 
competition  between  Order  4  pool  plants 
and  unregiUated  dealers  in  this  area  is 
the  overriding  factor  in  establishing  that 
the  area  should  be  added  to  the  Order  4 
marketing  area. 

Two  producer  associations  operating 
nonfederally  regulated  distributing 
plants  in  the  area  opposed  Federal  regu¬ 
lation.  Farmers  Cooperative  Dairy  oper¬ 
ates  a  plant  at  Hazleton  (Luzerne 
Coimty)  receiving  milk  from  44  members 
and  Monroe  County  Milk  Producers  Co¬ 
operative  Association  operates  a  plant  at 
Brodheadsville  receiving  milk  from  32 
members. 

Neithra:  Order  4  nor  Order  2  handlers 
are  substantially  engaged  in  the  distribu¬ 
tion  of  fiuld  milk  in  the  20-county  area. 
To  the  ccmtrary,  the  preponderance  of 
sales  are  made  by  competing  nonfeder¬ 
ally  regulated  dealers.  The  two  largest 
of  such  nonfederally  regulated  plants  lo¬ 
cated  in  the  area  are  operated  by  Lehigh 
Valley  (which  receives  milk  from  ap¬ 
proximately  350  producers  at  its  Schuyl¬ 
kill  Haven  plant)  and  Dairylea  (which 
receives  milk  fnxn  about  376  producer 
members  at  its  Scranton  plant) . 

The  actual  volume  of  milk  received  at 
the  Schuylkill  Haven  plant  or  the  volxune 
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of  fluid  milk  products  distributed  from 
such  plant  cannot  be  specifically  ascer¬ 
tained  from  the  record.  The  volume  of 
sales  in  northeastern  Pennsylvania  from 
the  Schuylkill  Haven  plant  were  com¬ 
bined  with  sales  In  such  area  by  Order  4 
pool  plants  and  were  presented  as  a  per¬ 
centage  of  total  fluid  milk  sales,  both  on 
a  PMMB  area  basis  and  a  county  basis. 

It  was  testified  that  sales  by  Lehigh  Val¬ 
ley  and  Order  4  handlers  represent  ap¬ 
proximately  24  percent  of  tot^  fluid  mUk 
sales  in  PMMB  Area  3,  22.5  percent  of 
sales  in  PMMB  Area  5,  and  54  percent 
of  sales  in  Monroe  Coimty. 

The  record  indicates,  however,  that  the 
sales  of  only  two  Order  4  pool  handlers 
are  Involved  in  the  above  PMMB  Areas  3 
and  5  sales  percentages  presented  by 
Lehigh  Valley  and  they  represent  not 
more  than  10  percent  of  the  total  fluid 
milk  sales  in  such  areas.  One  of  these 
handler’s  sales  are  not  more  than  500,000 
pounds  per  month.  Although  the  exact 
location  of  this  handler’s  sales  was  not 
presented  by  Lehigh  Valley  or  the  han¬ 
dler’s  witness,  other  testimony  indicates 
that  substantial  distribution  is  made  by 
this  handler  in  the  Hazleton  area  (Lu¬ 
zerne  County) .  In  the  Hazleton  area  such 
handler,  who  is  a  member  of  the  MDAPA, 
and  the  other  Order  4  handler  account 
for  8  percent  of  total  Cfiass  I  sales. 

The  other  Order  4  handler,  who  was 
not  represented  at  the  hearing,  accounts 
for  the  majority  of  the  regulated  sales 
in  northeastern  and  north  central  Penn¬ 
sylvania.  Such  handler  is  alleged  to  have 
12  percent  of  total  Class  I  sales  in  the 
Schuylkill  Hav«i-Pottsvllle  area  (Schuyl¬ 
kill  County),  5  percent  in  the  Simbury 
area  (Northumberland  County),  and  7 
percent  of  sales  in  the  Williamsport  area 
(Lycoming  Coimty) .  Such  sales  are  made 
through  ^e  handler’s  chain  grocery 
stores. 

Of  the  three  cooperatives  supporting 
regulation  by  Order  2,  only  Dairylea  is 
substantially  involved  in  supplying  the 
fluid  milk  requirements  in  northeastern 
Pennsylvania,  both  through  direct  sale 
of  fluid  milk  products  on  routes  and  bulk 
milk  sales  to  nonfederally  regulated 
dealers. 

Route  sales  from  Dairylea’s  plant  at 
Scranton  (unregulated) ,  Binghamton, 
and  Elmira  (both  Order  2  plants)  rep¬ 
resent  approximately  23  percent  of  the 
area’s  fluid  jnllk  requirements.  Includ¬ 
ing  bulk  milk  sales  to  nonfederally  reg¬ 
ulated  dealers,  Dairylea  supplies  about 
44  percent  of  the  total  fluid  milk  sales. 
Most  of  such  milk  is  supplied  by  the 
association’s  376  producers  located  in  the 
area  and  is  not  priced  by  any  Federal 
order.  Under  the  provisions  of  Order  2, 
Dairylea  apparently  has  been  able  to 
avoid  pooling,  and  hence  pricing,  of  the 
minor  routes  sales  in  this  area  from  their 
Binghamton  and  Elmira  Order  2  plants. 

Dairylea  obviously  is  not  at  a  disad¬ 
vantage  in  competing  for  fluid  milk  sales 
with  other  nonfederally  regulated 
dealers  in  this  area.  While  it  is  true  that 
payments  by  nonfederally  regulated 
dealers  are  not  based  on  the  use  of  milk 
in  fluid  milk  (Class  I)  products,  the  as¬ 
sociation  does  receive  the  competitive 


fluid  use  value  for  the  milk  it  distributes 
on  routes,  about  6  million  pounds  per 
month.  This  is  equally  true  with  respect 
to  sales  which  Lehigh  Valley  makes  in 
the  area  from  its  Schuylkill  Haven  plant. 

Clearly,  the  preponderance  of  sales  in 
the  northeastern  area  of  Pennsylvania 
emanate  from  nonfederally  regulated 
plants.  Fluid  milk  route  sales  and  trans¬ 
fers  of  pool  milk  by  Order  2  handlers 
in  northeastern  Pennsylvania  approxi¬ 
mated  7  percent  of  total  fluid  milk  re¬ 
quirements  of  northeastern  Penn¬ 
sylvania  in  1973.  No  breakdown  of  the 
exact  area  of  sales  was  presented.  How¬ 
ever,  there  is  no  indication  that  sales  of 
Order  2  handlers  in  the  area  were  ever 
greater,  or  that  sales  had  been  lost  as  a 
result  of  any  competitive  disadvantage. 

On  the  other  hand.  Order  4  regulated 
handlers,  as  previously  indicated,  also 
do  not  have  substantial  sales  here.  If 
regulation  were  necessary,  the  area  by 
sales  association  seemingly  should  be  in¬ 
cluded  with  the  Middle  Atlantic  market. 
However,  there  is  no  compelling  evidence 
of  market  disorder  of  a  magnitude 
requiring  Federal  regulation  at  this  time. 
Further,  there  is  no  evidence  of  sub¬ 
stantial  support  for  regulation.  Lehigh’s 
proposal  was  not  supported  by  Penn- 
marva  and  was  opposed  by  the  three 
major  cooperatives  in  the  New  York-New 
Jersey  market  and  by  dairy  farmer  sup¬ 
pliers  of  local  handlers.  The  extension  of 
regulation  to  this  area  would  not  result 
in  any  perceptible  improvement  in  re¬ 
turns  to  these  dairy  farmers  and  would 
not  materially  affect  prices  to  producers 
under  the  orders.  Under  the  circum¬ 
stances,  proposals  to  add  this  area  alter¬ 
natively  to  the  Order  4  or  Order  2  mar¬ 
keting  area  are  denied. 

Northern  New  Jersey  should  not  be 
added  to  the  Middle  Atlantic  (Order  4) 
marketing  area  but  should  be  retained  as 
a  part  of  the  marketing  area  of  the  New 
York-New  Jersey  (Order  2)  Federal  milk 
order. 

An  Order  2  handler  operating  a  plant 
located  at  Union,  New  Jersey,  proposed 
that  northern  New  Jersey  which  Is 
presently  a  part  of  the  Order  2  market¬ 
ing  area  be  excluded  therefrom  and 
added  to  the  Order  4  marketing  area. 
Adoption  of  the  proposed  changes  in  the 
respective  marketing  areas  would  result 
In  regulation  of  the  Union,  New  Jersey, 
plant  as  well  as  a  number  of  other  Order 
2  pool  plants  under  Order  4  rather  than 
Order  2. 

Proponent  anticipated  that  adoption 
of  his  proposed  adjustments  in  market¬ 
ing  area  boundaries  would  result  in  a  de¬ 
crease  in  his  milk  procurement  cost.  He 
held  that  inclusion  of  northern  New  Jer¬ 
sey  as  a  part  of  the  Middle  Atlantic 
marketing  area  would  reduce  his  costs 
for  Class  I  milk  because  (1)  the  coopera¬ 
tives  supplying  his  plant  would  reduce 
their  handling  charges  and  (2)  his  cost 
for  milk  assigned  to  shrinkage  and  dump- 
age  would  be  reduced  3  to  5  cents. 

Three  cooperative  associations  and 
one  Independent  producer  offered  testi¬ 
mony  In  opposition  to  removing  north¬ 
ern  New  Jersey  from  the  Order  2  market¬ 
ing  area.  They  contended  that  the  13- 
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county  area  of  northern  New  Jersey  is 
geographically,  commercially,  econom¬ 
ically  and  institutionally  associated  with 
the  New  York  Metropolitan  area.  In  ad¬ 
dition,  the  spokesman  for  one  of  the  co¬ 
operatives  suggested  that  the  Order  4 
market  would  not  have  sufficient  milk 
to  supply  the  Class  I  needs  of  the  market 
if  northern  New  Jersey  area  were  added 
to  the  Order  4  area. 

The  principal  concern  of  producers  as¬ 
sociated  with  the  Order  2  market  was 
that  shifting  northern  New  Jersey  from 
Order  2  to  Order  4  marketing  area  would 
create  a  misalignment  of  blend  prices 
imder  the  respective  orders.  One  coopera¬ 
tive  witness  estimated  that  such  shift 
in  regulation  would  depress  the  Order  2 
blend  price  by  14  cents  and  increase  the 
Order  4  blend  price  by  18  cents. 

The  Union,  New  Jersey,  plant  has  77 
percent  of  its  Class  I  sales  in  northern 
New  Jersey,  8  percent  in  the  State  of  New 
York  and  15  percent  in  southern  New 
Jersey  and  Pennsylvania.  Thus,  the  plant 
sells  milk  in  competition  with  both  Order 
4  and  Order  2  handlers.  However,  the 
greatest  proportion  of  the  plant’s  sales 
are  in  direct  competition  with  sales  of 
other  Order  2  handlers.  In  total.  Order  2 
handlers  account  for  approximately  80 
percent  of  fluid  sales  in  northern  New 
Jersey. 

Proponent  estimated  that  18-25  per¬ 
cent  of  all  Class  I  sales  in  northern  New 
Jersey  are  made  by  Order  4  handlers 
whose  costs,  he  held,  are  less  than  the 
cost  which  he  incurs  as  an  Order  2 
handler.  As  an  example  of  alleged  added 
costs  Incurred  in  purchasing  Order  2 
milk,  proponent  presented  a  tabulation  of 
his  costs  for  Class  I  milk  compared  to 
the  Class  I  costs  which  he  contended 
were  incurred  by  Order  4  handlers.  Such 
tabulation  indicated  that  his  per  hun¬ 
dredweight  cost  for  Class  I  milk  during 
January  1974  was  $10.94.  This  reflected 
the  minimiun  Class  I  price  under  Order  2 
at  the  201-210  mile  zone  ($10.04)  plus 
$0,457  (trucking  and  freight)  plus  $0,413 
(handling)  plus  $0.03  (administrative 
assessment).  The  per  hundredweight 
cost  to  his  competitors  for  milk  under 
Order  4  during  the  same  month,  he  held, 
was  $10.42  (minimum  Class  I  price  ex¬ 
clusive  of  location  adjustment)  plus 
$0.06  (direct  delivery  differential)  plus 
$0,025  (administrative  assessment)  or  a 
total  of  $10,505.  On  this  basis,  propo¬ 
nent’s  cost  for  Class  I  milk  delivered  to 
his  plant  was  43.5  cents  per  himdred- 
weight  higher  than  the  cost  of  milk  for 
Class  I  use  to  a  competing  handler  reg¬ 
ulated  under  Order  4. 

The  costs  attributed  by  proponent  to 
trucking  and  freight  were  the  average  of 
his  costs  in  obtaining  milk  from  three 
sources.  Sixty  percent  of  his  plant’s  fluid 
milk  supply  is  obtained  from  plants  op¬ 
erated  by  cooperative  associations,  20 
percent  is  received  directly  from  farms 
and  20  percent  is  received  from  farms 
through  a  reload  plant  operated  by  the 
handler.  His  computed  handling  costs 
were  based  upon  the  cost  of  obtaining 
milk  from  the  same  three  supply  soiuces 
plus  the  cost  of  obtaining  milk  on  a 
somewhat  regular  basis  from  a  fourth 


source,  a  proprietary  plant.  The  average 
cost  of  obtaining  milk  from  the  proprie¬ 
tary  plant  during  December  1973  was  80 
cents  per  hundredweight  over  the  price 
under  Order  2  plus  the  cost  of  moving 
the  milk  from  the  proprietary  plant  to 
the  processing  plant.  The  milk  repre¬ 
sented  two  percent  of  the  processing 
plant’s  receipts. 

Proponent  was  reluctant  to  reveal  the 
cost  of  freight  and  trucking  and  han¬ 
dling  charges  applicable  to  milk  received 
directly  from  farms  and  from  plants 
operated  by  cooperative  associations.  He 
indicated  that  the  company  was  in  the 
process  of  negotiating  with  various  co¬ 
operative  associations  for  a  milk  supply 
and  for  that  reason  he  did  not  want  to 
reveal  information  on  the  cost  of  ob¬ 
taining  milk  from  plants  operated  by  co¬ 
operatives  ciurrently  supplying  the  proc¬ 
essing  plant.  He  did  detail  the  cost  of 
obtaining  milk  at  his  Union,  New  Jersey, 
plant  through  a  reload  plant  located  at 
North  Blenheim,  New  York,  during  De¬ 
cember  1973  as  follows:  Handling  costs 
of  51  cents  per  hundredweight  (hauling 
cost  from  farm  to  reload  plant,  26  cents; 
assembly  cost  at  reload  plant,  12  cents; 
premium  to  producers,  10  cents;  and  ad¬ 
ministrative  assessment,  3  cents) ;  and 
freight  and  trucking  differential  of  42.2 
cents  per  hundredweight  (hauling  cost 
from  reload  plant  to  processing  plant,  35 
cents;  and  location  adjustment,  7.2 
cents) . 

The  reasons  advanced  by  proponent 
for  adding  northern  New  Jersey  to  Or¬ 
der  4  are  essentially  identical  to  those 
presented  at  a  prior  hearing  by  New 
Jersey-based  Order  2  handlers  in  support 
of  a  proposal  which  would  have  de¬ 
creased  the  Order  2  Class  I  price,  which 
they  contended  was  necessary,  to  align 
such  price  with  the  Order  4  Class  I  price. 
At  that  hearing  proponents  contended 
that  New  Jersey-based  Order  2  handlers 
have  an  average  Class  I  cost  24  cents 
per  hundredweight  higher  than  compet¬ 
ing  Order  4  handlers.  The  Assistant  Sec¬ 
retary’s  findings  and  conclusions  relat¬ 
ing  to  that  issue  were  set  forth  in  his 
final  decision  on  October  5,  1970  (35  F.R. 
15927).  Official  notice  of  that  decision 
is  hereby  taken. 

In  denying  the  New  Jersey-based 
handlers’  request  that  the  Order  2  Class 

1  price  be  reduced  24  cents  with  respect 
to  milk  sold  in  the  State  of  New  Jersey, 
the  Assistant  Secretary  stated  as  follows: 

Proponents'  problem  Is  not  related  to  the 
Class  I  price  alignment  as  between  Orders 

2  and  4.  per  se,  but  rather  to  the  dif¬ 
ferences  In  handling  methods  customary 
under  the  respective  orders  and  the  handling 
charges  over  order  prices  which  generally 
prevail  under  Order  2. 

The  Order  4  market  Is  essentially  a  direct- 
delivery  market:  l-e..  milk  needed  lor  Class  I 
use  -  Is  collected  In  bulk  tankers  from  the 
farms  and  Is  moved  directly  to  handlers’  city 
bottling  plants  for  processing.  The  receiv¬ 
ing  handler  under  the  order  is  held  account¬ 
able  for  the  milk  at  the  order  prices  ap¬ 
plicable  at  the  location  of  the  receiving 
plant  and  the  producer  generally  pays  the 
transportation  costs,  either  through  au¬ 
thorized  deductions  from  his  payments  for 
milk  where  the  handler  Is  also  the  hauler  or. 
In  other  circumstances,  through  negotiation 


when  the  hauling  Is  by  a  contract  hauler. 
Milk  not  needed  at  the  city  for  Class  I  use 
ts  moved  by  diversion  directly  to  nearby 
country  manufacturing  plamts  and,  in  usual 
circumstances,  is  priced  at  the  location  of 
the  plant  of  physical  receipt.  Prior  to  the 
transition  to  bulk  tank  handling,  however, 
most  of  the  market’s  milk  supply  was  Initially 
received  at  country  plants  for  assembly, 
cooling  and  transshipment. 

In  contrast,  the  New  York-New  Jersey 
market  Is  still  largely  a  country  plant  re¬ 
ceiving  market.  While  the  greater  size  of  the 
market  and  distance  from  the  farm  to  the 
central  market  have  been  obvious  factors  In 
this  regard,  the  continuing  operation  of 
country  receiving  plants  is  in  large  measure 
due  to  the  fact  that  can  handling  is  still 
common  (25  percent  of  the  milk  supply)  and 
the  market  has  not  taken  ftill  advantage  of 
the  efficiencies  of  bulk  tank  handling. 

There  Is  no  apparent  reason  why  a  bottling 
plant  in  northern  New  Jersey  could  not  re¬ 
ceive  all  of  Its  needed  milk  supplies  direct- 
shipped  In  bulk  tankers  from  farms  In  the 
supply  area  In  the  Identical  manner  of  Order 
4  handlers.  Nevertheless,  proponents  contend 
that  they  can  acquire  only  about  25  percent 
of  their  supply  In  this  manner;  the  remainder 
must  be  obtained  through  country  plants.  It 
Is  this  facet  of  procurement  which  Is  the 
root  of  the  problem;  l.e.,  increased  costs  In- 
cxirred  In  country  plant  receiving  and  trans¬ 
shipment.  These  costs  allegedly  Include:  18 
cents  hauling  from  farm  to  receiving  plant, 
24  cents  hauling  from  receiving  plant  to 
processing  plant,  6  cents  plant  handling,  3 
cents  administrative  assessment,  5  cents 
premium,  5  cents  service  charge  and  a  plus  7 
cents  location  differential.  The  total  costs 
over  and  above  the  201-210-mlle  zone  farm 
point  price,  proponents  contend.  Is  on  the 
average  68  cents,  resulting  In  an  actual  cost 
to  the  New  Jersey  handler,  24  cents  above 
the  f.o.b.  market  Order  4  price. 

To  the  extent  that  the  added  costs  reflect 
hauling  from  farm  to  plant  of  initial  receipt, 
the  problem  Is  Identical  with  the  Class  H 
problem  discussed  under  the  preceding  issue 
and  the  appropriate  solution  Is  the  same. 
To  the  extent  that  procurement  costs  involve 
country  plant  operation  and  transfer  costs, 
the  logical  solution  Is  Improved  efficiency 
and  reduced  costs  through  direct  receipt. 
An  administrative  assessment  obviously  Is 
applicable  under  both  orders  and  Is  a  neces¬ 
sary  handler  cost.  The  remaining  extra  cost 
Items  reflect  service  charges  over  and  above 
the  minimum  order  price. 

The  costs  from  which  proponents  seek 
relief  are  not  a  result  of  the  order  prices 
and  appropriately  may  not  be  alleviated 
through  an  adjustment  of  the  Order  2  Class  I 
price  level.  The  proposal  for  a  Class  I  price 
adjustment  must  be  denied  for  the  reasons 
stated  above. 

The  additional  charges  for  freight  and 
handling  which  are  the  basis  for  han¬ 
dler’s  complaint  are  outside  the  scope  of 
order  regulation.  As  was  pointed  out  in 
prior  findings,  such  costs  reflect  the  dif¬ 
ferences  in  customary  handling  methods 
under  Orders  2  and  4,  respectively. 

While  the  volume  of  canned  milk  re¬ 
ceipts  under  Order  2  has  declined  sharply 
since  1970,  there  has  been  no  apparent 
substantial  change  in  handling  proce¬ 
dures  to  improve  efficiency  and  reduce 
marketing  costs  under  Order  2.  Hence, 
proponent  continues  to  complain  of  the 
over-order  costs  incurred  hi  receiving 
milk  under  Order  2  as  compared  to  Order 
4. 

The  northern  New  Jersey  area  was  ini¬ 
tially  included  in  the  Order  2  marketing 
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area  In  recognition  of  Its  close  associa¬ 
tion  with  the  New  York  Metropolitan 
area.  There  Is  no  Indication  that  there 
has  been  any  substantial  change  in  that 
association.  The  bulk  of  proponent’s  sales 
are  in  northern  New  Jersey  in  direct 
competition  with  other  Order  2  handlers, 
all  of  whom  rely  primarily  on  the  Order 
2  pool  for  a  milk  supply. 

The  costs  from  which  proponent  seeks 
relief  are  not  a  result  of  the  order  prices. 

In  fact  the  alignment  of  Class  I  prices  as 
between  Orders  2  and  4  Is  such  that  the 
Order  4  price  f.o.b.  market  In  the  New 
Jersey  segment  of  the  marketing  area 
Is  15  cents  above  the  Order  2  f.o.b.  market 
price  in  the  northern  New  Jersey  segment 
of  that  marketing  area.  Under  the  same 
degree  of  marketing  efficiency  therefore, 
it  would  be  expected  that  handler  costs 
for  Class  I  milk  imder  Order  4  would 
exceed  such  costs  imder  Order  2.  The 
fact  that  institutional  factors  in  the  Or¬ 
der  2  market  have  resulted  In  procure¬ 
ment  costs  for  Order  2  handlers  which 
exceed  the  procurement  costs  for  Order 
4  handlers  is  not  an  appropriate  basis 
for  the  requested  action. 

2.  Pool  plant  qualification  require¬ 
ments — (i)  Distributing  plants.  The 
present  pooling  provisions  for  distribut¬ 
ing  plants  should  not  be  modified. 

The  order  requires  that  a  pool  dis¬ 
tributing  plant  have  not  less  than  50 
percent  of  its  dairy  farmer  receipts,  In¬ 
cluding  milk  divert^  to  other  plants  and 
milk  received  from  a  cooperative  associa¬ 
tion  acting  as  a  handler  on  farm  bulk 
tank  milk,  disposed  of  as  Class  I  milk 
during  the  month  and  at  least  10  percent 
of  such  receipts  disposed  of  as  route  dis¬ 
position  in  the  marketing  area. 

No  specific  proposal  to  modify  the  pool 
distributing  plant  provisions  was  offered 
at  the  hearing.  However,  one  witness  tes¬ 
tifying  in  support  of  lowering  the  ship¬ 
ping  requirements  for  supply  plants  in¬ 
dicated  that  it  also  might  be  appropriate 
to  reduce  the  percentage  of  receipts  from 
dairy  farmers  which  must  be  disposed  of 
as  Class  I  to  qualify  a  distributing  plant 
for  pooling.  Another  witness  presented  a 
resolution  on  behalf  of  a  cooperative  as¬ 
sociation  supporting  adoption  of  the  pool 
distributing  plant  provisions  of  the  Bos¬ 
ton  Regional  (Order  1)  milk  order. 
Neither  witness  offered  any  substantive 
reasons  for  the  modifications  they  sug¬ 
gested.  In  the  absence  of  any  specific 
proposal  to  amend  the  present  provisions 
and  in  view  of  the  opposition  expressed 
by  others  to  any  change.  It  is  concluded 
that  no  modification  of  qualifying  stand¬ 
ards  for  pool  distributing  plants  should 
be  made  on  the  basis  of  this  record. 

(il)  Supply  plants.  'The  present  provi¬ 
sions  for  pooling  supply  plants  should  not 
be  modified. 

The  order  provides  that  a  supply  plant 
shall  be  fully  regulated  in  any  month 
during  the  period  of  September  through 
February  in  which  at  least  50  percent, 
and  In  any  month  during  the  period  of 
March  through  August  in  which  at  least 
40  percent,  of  its  dairy  fanner  receipts 
are  moved  as  fluid  milk  products  to  a 
plant(s)  which  meets  the  pool  distribut¬ 
ing  plant  performance  percentages  with 


respect  to  its  total  milk  receipts.  A  plant 
that  was  pooled  as  a  supply  plant  in  each 
of  the  Immediately  preceding  months  of 
September  through  February  Is  provided 
continuing  pooling  status  during  each  of 
the  followliig  months  of  March  through 
August.  However,  such  automatic  pool¬ 
ing  status  Is  negated  effective  the  first 
day  of  any  month  in  which  another  sup¬ 
ply  plant  Is  qualified  for  pooling  through 
shipments  of  fluid  milk  products  to  the 
same  distributing  plant(s)  through  which 
such  automatic  pooling  status  was  ac¬ 
complished. 

A  supply  plant  which  has  earned  such 
automatic  status  is  permitted  to  with¬ 
draw  from  pool  status,  however,  at  the 
operator’s  option  in  any  of  the  months  of 
March  through  August  In  which  it  does 
not  meet  the  current  shipping  require¬ 
ments  for  a  pool  supply  plant.  In  such 
case.  It  can  acquire  pooling  status  only 
by  meeting  the  current  shipping  require¬ 
ments. 

•The  cooperative  proposing  the  addi¬ 
tion  of  17  counties  in  northeastern  Penn¬ 
sylvania  to  the  Order  4  marketing  area 
proposed  a  reduction  in  the  qualifying 
shipping  requirements  for  pool  supply 
plants. 

Such  proposal  was  offered  In  conjunc¬ 
tion  with  a  companion  proposal  that  the 
base  and  excess  plan  under  the  order 
be  replaced  with  a  Louisville  plan.  The 
two  proposals  were  offered  as  a  solution 
to  an  alleged  misalignment  of  blend 
prices  between  Order  2  and  Order  4 
which  Order  2  cooperatives  contended 
would  result  from  extension  of  the  Order 
4  marketing  area  to  all  of  the  territory 
proposed  to  be  added  to  the  Middle  At¬ 
lantic  marketing  area. 

Dairy  lea  Cooperative,  Inc.,  also  testi¬ 
fied  in  support  of  a  group  of  Interrelated 
proposals  dealing  with  the  pooling  of 
supply  plants  and  revision  of  the  base 
and  excess  plan.  Proponent  stated  that 
the  purpose  of  such  proposals  was  to 
implement  the  orderly  association  of 
additional  milk  supplies  with  the  Order 
4  market,  prevent  any  abuses  through 
interplay  on  the  different  seasonal  plans 
provided  in  Orders  2  and  4,  resiiectively, 
and  to  provide  equitable  treatment  for 
new  producers  associated  with  plants 
which  became  pool  plants  as  a  result  of 
the  area  extension. 

At  the  time  of  the  hearing  Dairylea 
was  operating  three  pool  supply  plants 
under  Order  4.  Two  of  these  plants  were 
located  in  northeastern  Pennsylvania 
and  the  third  was  located  in  west-central 
Pennsylvania.  Proponent  proposed  that 
the  order  be  revised  so  that  the  cooper¬ 
ative  might  retain  pool  plant  status  for 
each  of  its  three  plants  by  supplying 
the  market  during  each  of  the  months  of 
September  through  February  with  not 
less  than  a  specified  percentage  of  either 
producer  milk  directly  from  the  farm 
or  plant  milk  from  the  two  supply  plants 
least  distant  from  the  Philadelphia 
area.  Under  this  arrangement,  the  milk 
at  its  most  distant  supply  plant  could 
be  held  for  local  fluid  or  manufacturing 
use. 

If  its  proposals  were  adopted,  it  was 
Dairylea’s  intent  to  provide  pooling 


status  for  an  additional  plant  which 
it  operates  at  Wyalusing,  Pennsylvania. 
The  cooperative’s  spokesman  held  that 
the  addition  of  this  plant  would  be  nec¬ 
essary  to  supply  the  CHass  I  needs  of  the 
Order  4  market. 

At  one  point  proponent  implied  that 
the  pooling  of  additional  supply  plants 
under  the  Middle  Atlantic  milk  order 
would  Increase  the  Cfiass  I  utilization  of 
the  Middle  Atlantic  order.  At  another 
juncture  proponent  Indicated  that.  If  the 
cooperative  were  permitted  to  pool  addi¬ 
tional  supply  plants,  the  addition  of 
such  plants  would  tend  to  shift  to  the 
Middle  Atlantic  order  milk  which  is  re¬ 
serve  to  the  needs  of  the  Order  2  market. 

Pennmarva  opposed  any  change  in  the 
shipping  requirements  for  pool  supply 
plants  and  questioned  the  economic 
need  for  pool  supply  plants  under  Order 
4.  'The  cooperative’s  spokesman  pointed 
out  that  the  market  is  supplied  prin¬ 
cipally  by  direct  shipment  from  pro¬ 
ducers’  farms,  some  of  which  are  located 
more  distant  than  any  of  the  pool  sup¬ 
ply  plants  presently  serving  the  market. 

In  addition  to  the  three  pool  supply 
plants  operated  by  Dairylea  there  is  one 
other  pool  supply  plant  under  the  Middle 
Atlantic  milk  order  operated  by  a  co¬ 
operative.  Most  of  the  milk  associated 
with  the  Middle  Atlantic  market,  how¬ 
ever,  is  received  at  pool  distributing 
plants  directly  from  producers’  farms  or 
is  diverted  therefrom  to  pool  reserve 
processing  plants  or  nonpool  plants  for 
manufacturing  use. 

There  is  no  indication  that  the  expan¬ 
sion  of  the  Middle  Atlantic  marketing 
area  herein  provided  would  Involve  any 
supply  plant  not  presently  regulated.  All 
of  ^e  distributing  plants  which  will  be 
brought  under  regulation  appear  to  be 
supplied  by  direct  delivered  milk.  Thus, 
there  is  no  Indicated  need  for  additional 
pool  supply  plants  to  meet  the  fluid  needs 
of  the  market. 

F\uihermore,  inspection  of  the  releases 
of  the  market  administrator  of  the  Mid¬ 
dle  Atlantic  milk  order  for  the  months 
of  June,  July  and  August,  1974,^  reveals 
that  the  proponent  cooperative  pooled 
only  2  of  its  supply  plants  during  such 
months.  Such  action  by  the  proponent 
cooperative  appears  to  be  inconsistent 
with  its  testimony  that,  if  given  the  op- 
portimity,  it  would  pool  additional  supply 
plants  under  the  order. 

In  any  circumstance,  the  order  provi¬ 
sions  do  not  deter  the  pooling  of  addi¬ 
tional  supply  plants.  Any  plant  which 
meets  the  specified  shipping  require¬ 
ments  is,  in  fact,  required  to  pool.  Tiie 
dairy  farmers  delivering  to  such  plant 
then  would  receive  bases  in  the  identical 
manner  as  any  new  producer  entering 
the  market.  In  this  regard,  however,  spe¬ 
cial  treatment  is  accorded  producers 
under  Order  2  who  transfer  to  the  Order 
4  market  either  individually  or  through 
a  supply  plant  during  the  short  produc¬ 
tion  season,  when  milk  could  most  rea- 


1  Official  notice  is  taken  of  monthly  reports 
entitled  “Pool  Handlers’*  Issued  by  the  Order 
4  market  administrator  for  the  months  of 
June,  July  and  August,  1974. 
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sonably  be  expected  to  be  needed.  Such 
producers  recdve  credit  for  their  deliv> 
erles  under  Order  2  in  the  computation 
of  new  bases  for  the  c<»nlng  year,  pro¬ 
vided  the  transfer  occurred  prior  to  Oc¬ 
tober  1.  This  is  an  appropriate  procedure 
for  accommodating  the  transfer  of  plants 
and/or  producers  from  Order  2  to  Order 
4.  Nevertheless,  to  insure  that  no  inequity 
may  result  from  the  extension  of  the 
marketing  area,  special  provisions  as 
later  discussed  are  made  for  issuing  bases 
to  producers  who  may  enter  the  market 
because  their  milk  is  received  at  a  supply 
plant  which  becomes  pooled  as  a  result 
of  its  continuing  association  with  a  dis¬ 
tributing  plant(s)  pooled  as  a  result  of 
the  area  extension. 

Also,  there  appears  to  be  no  need  to 
lower  the  present  shipping  requirements 
for  pool  supply  plants.  Neither  of  the 
two  cooperatives  operating  pool  supply 
plants  indicated  that  they  were  experi¬ 
encing  any  problems  in  meeting  the  cur¬ 
rent  pooling  standards.  The  cooperative 
requesting  the  lower  shipping  require¬ 
ments  does  not  operate  a  pool  supply 
plant.  Such  proposal  was  supported  by 
a  cooperative  association  which  has  no 
producers  supplying  the  Order  4  market. 
Thus,  it  would  appear  that  the  proposal 
was  made  in  an  attempt  to  enlist  the 
support  of  those  cooperatives  proposing 
extension  of  the  Order  2  marketing  area 
to  northeastern  Pennsylvania  for  propo¬ 
nent  cooperative’s  proposal  that  north¬ 
eastern  Pennsylvania  be  added  to  the 
Order  4  marketing  area. 

(ill)  Reserve  processing  plant.  The 
provisions  of  Order  4  for  pooling  a  reserve 
processing  plant  operated  by  a  coopera¬ 
tive  association  should  be  modified  to 
provide  that  such  plant  may  be  pooled 
only  if  the  total  of  fluid  milk  products 
(except  filled  milk)  transferred  from 
such  cooperative  association’s  pool 
plant(s)  to  pool  distributing  plants  plus 
the  volume  of  milk  of  member  producers 
physically  received  at  pool  distributing 
plants  is  not  less  than  50  percent  of  the 
total  milk  deliveries  of  member  producers 
during  the  month.  A  pool  reseiwe  proc¬ 
essing  plant  of  a  cooperative  association 
should  not,  however,  be  the  means  of 
pooling  any  milk  other  than  its  own 
members.  Otherwise,  once  the  plant  ac¬ 
quires  status  it  could  receive  and  pool 
milk  from  Independent  producers  and 
other  cooperatives  solicited  solely  for 
manufacturing  use  and  without  any 
association  with  the  fiuid  market. 

To  Implement  these  conclusions  ap¬ 
propriate  changes  must  be  made  in  the 
producer  and  producer  milk  definitions 
as  hereinafter  discussed. 

’The  present  order  provisions  accord 
pool  plant  status  to  any  reserve  proc¬ 
essing  plant  which  is  operated  by  a  co¬ 
operative  association  if  at  least  70  per¬ 
cent  of  its  member  milk  is  received 
throughout  the  month  at  other  pool 
plants,  Including  the  milk  of  such  pro¬ 
ducers  which  is  delivered  to  pool  plants 
by  the  cooperative  association  acting  as 
a  handler  on  bulk  tank  milk. 

Penmarva  proposed  that  these  provi¬ 
sions  providing  pooling  for  a  reserve 
processing  plant  operated  by  a  co¬ 


operative  association  be  revised  to  re¬ 
quire,  as  a  condition  of  po(dlng,  that  the 
Class  I  utilization  of  all  milk  pooled 
\mder  the  order  by  any  c(XH>eratlve  as¬ 
sociation  delivering  milk  to  such  plant 
be  not  less  than  50  percent  during  any 
month  of  September  through  February 
and  40  percent  for  any  month  of  March 
throiigh  August. 

The  cooperative  held  that  any  milk 
delivered  by  a  cooperative  having  a  Class 
I  utilization  less  than  that  specified  in 
the  proposal  should  not  be  pooled.  In 
such  instance  the  specific  producers 
whose  milk  would  be  excluded  from  the 
pool  would  be  determined  by  the  co¬ 
operative.  If  the  cooperative  would  not 
make  such  determination,  then  all  of 
the  milk  of  the  cooperative  received  at 
the  reserve  processing  plant  would  be 
nonpool  milk  for  the  month. 

In  support  of  this  position  the  coopera¬ 
tive’s  spokesman  indicated  that  the  pres¬ 
ent  requirements,  for  pooling  a  reserve 
processing  plant  operated  by  a  coopera¬ 
tive  association  have  permitted  one  co¬ 
operative  opearting  such  a  plant  to  as¬ 
sociate  with  this  market,  a  large  volume 
of  milk  intended  solely  for  manufactur¬ 
ing  uses.  He  pointed  out  that  once  pool 
status  is  accorded  to  such  a  plant,  other 
cooperatives  could  pool  vinlimlted  quan¬ 
tities  of  milk  under  this  order  by  deliver¬ 
ing  milk  to  such  pool  plant. 

The  present  standard  admittedly  is 
ambiguous  and  has  been  administered  to 
require  that  70  percent  of  the  members 
deliver  one  day’s  production  per  month 
to  other  pool  plants  (an  amount  totaling 
less  than  2.5  percent  of  the  total  milk 
produced  monthly  by  members  of  the  co¬ 
operative)  .  Under  such  application  a  co¬ 
operative  association  could  associate  the 
remaining  97.5  percent  of  the  milk  of  its 
members  with  the  Order  4  pool  by  re¬ 
ceiving  and  manufacturing  such  receipts 
at  its  pool  reserve  processing  plant.  In 
addition,  up  to  one-half  of  the  quantity 
received  at  pool  plants  from  the  coopera¬ 
tive  could  also  be  diverted  from  such 
plants  to  the  reserve  processing  plant. 

The  provisions  providing  for  automatic 
pooling  status  for  a  reserve  processing 
plant  are  not  Intended  to  be  a  means 
for  assuring  a  supply  of  pool  milk  for 
a  manufacturing  operation.  ’The  provi¬ 
sions  were  adopted  to  Implement  orderly 
marketing  by  assuring  pooling  status  for 
the  regular  reserve  milk  supply  of  the 
fiuid  market  which  is  in  excess  of  de¬ 
mands  of  fluid  processors  and  which  the 
cooperatives  were  therefore  necessarily 
manufacturing.  It  is  not  practical  to  pro¬ 
vide  shipping  requirements  for  a  reserve 
processing  plant  since  its  primary  pur¬ 
pose  Is  to  manufacture  the  reserve  milk 
supplies  of  the  market  which  is  either 
received  as  diverted  milk  from  other  pool 
plants  or  Is  received  directly  from  the 
farms  of  member  producers.  In  this  mar¬ 
ket  the  milk  which  a  cooperative  supplies 
to  pool  plants  is  normally  supplied  in 
the  cooperative’s  role  as  a  bulk  tAriir 
handler.  In  such  Instance  the  cooperative 
moves  the  milk  directly  from  the  b\ilk 
tank  of  Its  members  to  other  pool  plants. 

While  it  would  be  Inappropriate  to  con¬ 
clude  on  the  basis  of  this  record  that 


there  has  been  any  abuse  of  the  reserve 
processing  plant  pooling  procedure, 
nevertheless,  it  has  been  clearly  estab¬ 
lished  that  the  provision  as  presently 
structured  could  be  so  used. 

Requiring  that  50  percent  of  a  co¬ 
operative’s  member  producer  milk  be 
physically  received  at  pool  distributing 
plants  either  directly  from  the  farm  or 
as  transfers  from  pool  plants  operated 
by  the  cooperative  is  an  appropriate  pool¬ 
ing  standard  for  this  market.  In  order 
for  a  distributing  plant  to  qualify  as  a 
pool  plant  or  to  be  the  means  for  pool¬ 
ing  a  supply  plant,  the  distributing  plant 
must  have  50  percent  of  its  producer  milk 
utilized  as  Class  I  milk. 

Historically,  the  Class  I  utilization  in 
the  market  has  substantially  exceeded 
50  percent.  It  is  reasonable  therefore  to 
expect  that  any  cooperative  in  the  mar¬ 
ket  would  necessarily  have  an  outlet  for 
not  less  than  50  percent  of  its  member 
milk  with  pool  distributing  plants.  Other¬ 
wise  it  would  be  questionable  whether 
such  cooperative’s  milk  was  sufiBciently 
associated  with  the  fluid  market  to  war¬ 
rant  sharing  fuUy  in  the  total  proceeds 
from  the  sale  of  milk  for  fluid  (Class  I) 
use. 

Since  a  pool  reserve  processing  plant  is 
not  required  to  make  shipments,  it  is 
probable  that  having  acquired  pooling 
status  the  plant  might,  in  the  interest  of 
maximizing  operating  eflBciency,  solicit 
additional  milk  supplies  solely  for  manu¬ 
facturing  use.  This  could  be  accomplished 
even  imder  the  modified  standards  here 
provided  imless  appropriate  safeguards 
are  provided.  Nothing  should  be  done  to 
deny  the  plant  access  to  any  milk  sup¬ 
plies  bona  fldely  pooled  imder  the  present 
performance  standards.  However,  it 
should  not  be»permitted  to  be  the  means 
of  pooling  milk  not  otherwise  qualified. 
To  this  end  it  is  provided  that  a  pool 
reserve  processing  plant  may  not  imple¬ 
ment  the  pooling  of  nonmember  or  other 
cooperative  member  milk.  Milk  from 
such  sources,  therefore,  must  be  received 
only  as  a  diversion  from  other  pool  plants 
to  retain  producer  status. 

3.  Classification  of  other  order  milk  at 
a  pool  plant  diverting  producer  milk  for 
Class  II  purposes.  No  change  should  be 
made  in  the  present  method  of  classify¬ 
ing  other  order  milk  received  at  an  Order 
4  pool  plant. 

The  order  provides  that  receipts  of 
bulk  milk  from  an  other  order  plant 
which  is  to  be  classified  and  priced  under 
such  other  order  and  which  is  not  classi-, 
fled  as  Class  n  by  agreement,  shall  be 
classified  as  Class  I  and  Class  II  on  the 
basis  of  the  marketwide  utilization  of 
producer  milk  in  the  receiving  plant.  The 
quantity  of  milk  so  assigned  to  Class  11, 
however,  may  not  be  greater  than  the 
Class  II  utilization  of  the  receiving 
handler. 

In  the  case  of  Interorder  transfers  of 
bulk  milk  the  order  provides  that  a  Class 
n  classification  shall  apply  whenever  the 
parties  involved  agree  that  the  shipment 
Is  for  manufacturing  use  in  the  receiv¬ 
ing  market.  A  higher  classification  is  pro¬ 
vided  when  it  is  found,  on  verification, 
that  some  portion  of  the  milk  could  not 
have  been  used  for  manufacturing  uses. 
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In  that  instance  such  portion  would  then 
be  reclassified  as  Class  L 
The  order  does  not  provide  for  market- 
wide  proration  of  milk  received  from  an 
order  plant  if  such  milk  is  not  classi¬ 
fied  and  priced  under  such  other  order 
or  when  the  receiving  handler  has  a 
greater  proportion  of  milk  in  Class  n 
than  the  average  for  the  market.  Market¬ 
wide  proration  of  milk  received  from 
other  Federal  order  markets  is  designed 
to  deal  primarily  with  milk  received  by  a 
handler  who  is  supplementing  his  local 
supply  for  Class  I  use.  If  marketwide  pro¬ 
ration  were  permitted  on  all  receipts  of 
other  order  milk,  a  handler  with  a  higher 
proportion  of  milk  in  Class  II  than  the 
market  average  would  seek  such  supply 
in  order  to  minimize  his  procurement 
costs  for  producer  milk.  In  such  case 
marketwide  utilization  for  other  source 
milk  would  result  in  a  disproportionate 
share  of  local  producers’  milk  being  as¬ 
signed  to  Class  II. 

The  order  provides  for  the  system  as¬ 
signment  of  interorder  bulk  milk  to  the 
overall  utilization  of  milk  at  all  the 
handler’s  regulated  plants  in  the  receiv¬ 
ing  market.  Such  assignment  of  bulk 
receipts  from  other  order  plants  to  the 
hancUer’s  system  utilization  prevents  a 
handler  with  more  than  one  plant  from 
discriminating  against  either  his  own 
producers  or  those  supplying  the  other 
Federal  order  market. 

Pennmarva  proposed  that  the  present 
system  of  allocating  other  order  milk  to 
Class  I  and  Class  II  uses  be  revised  to 
deter  the  allocation  of  other  order  milk 
to  Class  I  when  the  pool  plant  receiving 
such  transfers  is  at  the  same  time  di¬ 
verting  producer  milk  for  Class  n  pur¬ 
poses.  The  federation  prcHJOsed  that  any 
producer  milk  diverted  by  a  pool  plant 
for  Class  n  purposes  be  combined  with 
the  producer  milk  utilized  within  such 
plant  when  prorating  the  plant’s  total 
Class  I  and  Class  n  utilization  to  pro¬ 
ducer  receipts  physically  received  at  the 
plant. 

This  procedure,  it  was  indicated, 
would  preserve  for  Order  4  producers 
some  of  the  Class  I  utilization  which 
otherwise  would  be  accorded  other  order 
milk  when  the  operator  of  a  plant  receiv¬ 
ing  other  order  milk  was  diverting  pro¬ 
ducer  milk  for  Class  II  use.  It  was  sug¬ 
gested  that  milk  pmchased  from  a 
plant  regulated  under  the  Eastern 
Ohio-Western  Pennsylvania  (Federal 
Order  No.  36)  might  be  obtained  at 
a  lesser  cost  than  producer  milk  be¬ 
cause  in  some  instances  the  Class  I 
price  under  Order  36  plus  the  cost  of 
hauling  from  western  Pennsylvania  to 
an  Order  4  pool  plant  could  be  less  than 
the  Order  4  Class  I  price  applicable  at 
the  transferee  plant.  ’This  could  be  the 
catalyst  whereby  a  handler  could  be  en¬ 
couraged  to  pervert  the  intent  of  the 
order  by  procuring  a  supply  of  milk  for 
Class  II  use  to  the  detriment  of  produc¬ 
ers  imder  the  order,  proponent  held.  He 
concluded,  however,  that  this  opportu¬ 
nity  did  not  exist  as  between  Orders  2 
and  4  since  the  cost  of  transportation 
from  an  Order  2  plant  to  an  Order  4 
pool  plant  would  be  greater  than  the 


dlfferenoe  in  Clan  I  coets  between  Fed¬ 
eral  Orden  2  and  4. 

Adoptlixx  ot  Pennmarva’8  proposal 
could  have  serious  consequences  In  pe¬ 
riods  of  limited  milk  supplies  for  plant 
(Orators  who  do  not  bottle  milk  on 
weekends  and  might  need  to  divert  pro¬ 
ducer  milk  for  Cfiass  n  use  for  that  rea¬ 
son.  but  who  later  in  the  week  might 
find  it  necessary  to  pmchase  other  order 
milk  to  meet  their  need  for  fluid  milk. 

In  addition,  notwithstanding  propo¬ 
nents  position,  it  is  unlikely  that  any 
handler  could  exploit  the  pool  in  the 
manner  suggested.  Other  Federal  order 
receipts  are  assigned  prorata  to  the  re¬ 
ceiving  handler’s  utilization  which 
minimizes  any  possibility  that  a  handler 
could  recover  transportation  costs  on 
all  of  his  other  order  receipts.  When  a 
handler  diverts  milk  from  his  pool  plant 
for  Class  n  uses,  the  utilization  at  such 
plant  is  lowered,  thereby  lessening  the 
amount  .of  other  source  receipts  that 
could  be  assigned  to  Class  I.  No  trans¬ 
portation  could  be  recovered  on  such  re¬ 
ceipts  assigned  to  Class  n  since  the 
Class  n  price  is  the  same,  i.e.,  the  Min- 
nesota-Wisconsin  price.  Thus,  there  is 
a  minimal  possibility  that  the  abuse  pro¬ 
ponents  fear  coxild  occiu-  under  the  order 
price  now  provided.  If,  however,  the 
situation  were  prospective.  It  would  be  an 
indication  of  a  serious  misalignment  of 
Class  I  prices  between  orders  and  an  ur¬ 
gent  need  for  a  reduction  in  the  Order 
4  Class  I  price. 

Furthermore,  cooperative’s  proposal, 
if  adopted,  would  not  be  effective  in  al¬ 
locating  additional  Class  n  utilization  to 
receipts  of  other  order  milk  in  the  event 
the  pool  plant  operator  receiving  the 
other  order  milk  utilizes  all  of  its  receipts 
as  Class  I  and  the  producer  milk  diverted 
from  the  plant  is  diverted  by  a  coopera¬ 
tive  association  for  its  account.  In  those 
instances  in  which  a  co(H>erative  associa¬ 
tion  diverts  milk  from  a  pool  plant  for 
the  account  of  the  cooperative,  the  pool 
plant’s  utilization  is  unaffected  by  such 
diversion.  ’Therefore,  a  pool  plant  opera¬ 
tor  whose  plant’s  utilization  is  entirely 
Class  I  could  obtain  other  order  milk 
and  have  such  milk  assigned  to  Class  I 
even  though  producer  milk  was  diverted 
from  such  plant  to  a  nonpool  plant  for 
Class  n  utilization.  This  procedure  can¬ 
not  be  altered  in  conformity  with  pro¬ 
ponent’s  proposal  since  two  separate 
handlers  (the  plant  operator  and  the 
cooperative)  are  involved  and  there  is  no 
way  that  utilization  as  between  the  two 
appropriately  could  be  adjusted. 

(4)  Diversion  limitations.  The  present 
diversion  limitations  of  the  order  are 
appropriate  for  the  expanded  marketing 
area  and  should  be  retained. 

’The  order  now  permits  diversions 
without  limit  to  pool  reserve  processing 
plants  throughout  the  year.  Unlimited 
diversions  are  also  permitted  to  nonpool 
plants  during  the  months  of  March 
through  August.  However,  during  the 
months  of  September  through  February, 
diversions  to  nonpool  plants  are  limited 
to  not  more  than  10  days’  production  of 
individual  dairy  farmers.  An  alternative 


procedure  is  provided  whereby  a  coopera¬ 
tive  may  divert  to  nonpool  plants  up  to 
25  percent  of  its  total  member-producer 
milk  without  restriction  on  the  days  of 
diversion  of  an  individual  dairy  farmer’s 
milk,  and  a  proprietary  handler  may 
similarly  divert  up  to  25  percent  of  his 
nonmember  milk  supply.  If  the  prescribed 
percentage  limitations  are  exceeded,  all 
diversions  by  the  handler  are  governed 
by  the  10-day  limitation.  In  the  event  any 
producer’s  milk  is  diverted  in  excess  of 
the  allowed  10-days,  only  the  milk  of 
such  producer  physically  received  at 
pool  plants  is  pooled. 

The  operator  of  a  p>ool  plant  located  in 
Philadelphia,  who  also  operates  a  non¬ 
pool  manufacturing  plant  Immediately 
adjacent,  proposed  toat  the  diversion 
provisions  of  the  order  be  revised  to  per¬ 
mit  15  days’  production  of  individual 
dairy  farmers  to  be  diverted  during  the 
month  instead  of  10  days  production.  At 
the  hearing  proponent  presented  no 
testimony  in  support  of  the  proposal. 
Counsel  for  proponent,  although  declin¬ 
ing  to  appear  as  a  witness,  made  a  state¬ 
ment  for  the  record  and  later  cross-ex¬ 
amined  witnesses  opposed  to  any  changes 
in  the  diversion  limitations. 

Counsel  stated  that  a  proceeding  at¬ 
tacking  the  legality  of  the  present  10-day 
diversion  limitation  had  been  instituted 
by  proponent.  The  remainder  of  his  state¬ 
ment  was  directed  to  the  response  made 
by  the  market  administrator  to  a  re¬ 
quest  on  behalf  of  the  proponent  handler 
for  information. 

Counsel  stated  that  he  had  requested 
Information  of  the  market  administrator 
for  his  client  with  respect  to  coopera¬ 
tives  and  the  utilization  of  members  milk 
and  of  producer  milk.  The  information 
solicited  purported  to  demonstrate  that 
over  the  years  the  nvunber  of  handlers  in 
the  Philadelphia  segment  of  the  market 
receiving  nonmember  milk  and  operating 
nonpool  manufacturing  facilities  had 
■declined  to  the  point  that  only  Michaels 
Dairies,  Inc.,  remained.  Counsel  was  in¬ 
formed  that  no  data  for  other  than  pool 
milk  was  available  to  the  market  admin¬ 
istrator,  and  the  requested  data  on  pool 
milk  could  not  be  made  available  to  coun¬ 
sel  because  such  information  was  deemed 
confidential.  Counsel  did  obtain  certain 
other  information  from  the  market 
administrator  as  a  result  of  his  request. 

Cooperative  associations  testified  that 
the  present  diversion  provisions  of  the 
order  have  fvilly  accommodated  the  or¬ 
derly  handling  of  the  market’s  reserve 
milk  supply  and  they  urged  that  the 
provisions  be  retained  in  their  present 
form. 

In  his  brief  counsel  contended  that  the 
10-day  diversion  limitation  provided  un¬ 
der  the  present  order  does  not  accommo¬ 
date  the  operations  of  pool  plants  with 
Class  1  utilization  less  than  the  market¬ 
wide  average.  He  mged  that,  since  the 
order  requires  a  pool  distributing  plant  to 
utilize  only  50  percent  of  its  dairy  farmer 
receipts  in  Class  I,  the  diversion  limita¬ 
tions  should  accommodate  the  diversion 
of  all  the  remaining  milk. 

The  diversion  provisions  of  the  order 
are  intended  to  implement  the  orderly 
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and  efficient  disposition  of  the  regular 
and  necessary  reserve  miHc  supply  of  the 
fluid  market.  Such  provisions  imder  each 
order  are  tailored  to  fit  the  needs  of  the 
market.  Thus,  in  the  months  when  pro¬ 
duction  is  lowest  seasonally  (i.e.,  Septem¬ 
ber  through  February)  diversions  of  in¬ 
dividual  producer’s  milk  is  limited  to  not 
more  than  10-days.  Alternatively,  diver¬ 
sions  by  a  cooperative  with  respect  to  its 
member  milk  or  by  a  proprietary  handler 
with  respect  to  his  nonmember  milk  are 
permltt^  in  such  months  in  an  amount 
not  in  excess  of  25  percent  of  total  mem¬ 
ber  and  nonmember  milk,  respectively. 
During  the  months  of  March  through 
August,  when  milk  production  increases 
seasonalh^,  diversicm  to  nonpool  plants 
is  permltt^  without  limits. 

During  the  months  of  shortest  pro¬ 
duction,  through  maximum  use  of  the 
10 -day  provision,  the  cooperative  or  pro¬ 
prietary  handler  can  theoretically  divert 
one-third  of  the  member  and  nonmember 
milk,  respectively.  However,  because  the 
cooperative  is  the  supply  source  for  a 
number  of  handlers  variously  located  in 
the  market,  it  is  more  practical  in  the 
Interest  of  operating  efficiency  to  divert 
continuously  that  milk  most  advanta¬ 
geously  located  with  respect  to  manufac¬ 
turing  facilities  rather  than  to  divert  the 
milk  of  each  individual  producer  a  speci¬ 
fied  number  of  days.  For  this  reason  the 
cooperative  in  1971  petitioned  for  a  hear¬ 
ing  to  consider  increasing  the  diversion 
limitation  percentage  from  the  then  15 
percent  to  25  percent. 

At  that  hearing  proponent  handler  of 
the  current  proposal  urged  that  the  limi¬ 
tation  on  diversion  of  individual  pro¬ 
ducer  milk  be  proportionately  Increased 
from  10  days  to  15  days.  This  request  with 
respect  to  the  increase  in  the  number  of 
days  production  which  might  be  diverted 
was  denied  by  the  Assistant  Secretary  in 
his  decision  issued  August  17.  1971  (36 
FR  16517),  official  notice  of  which  is 
hereby  taken. 

Proponent’s  interest  is  to  maximize  his 
ability  to  secure  pool  milk  for  his  manu¬ 
facturing  operation.  In  this  regard  he 
occupies  a  unique  position  in  the  market 
in  that  his  pool  processing  plant  and  his 
nonpool  manufacturing  plant  are  located 
side-by-side  in  Philadelphia.  He  there¬ 
fore  does  not  use  the  diversion  provisions 
in  the  iisual  meaning  of  the  term  since 
the  decision  to  receive  milk  at  his  pool 
plant  versus  his  manufacturing  plant 
Involves  the  movement  of  milk  but  a  few 
feet.  Diversions  by  the  cooperative  on  the 
other  hand  versus  receipt  at  a  pool  plant 
normally  involves  moving  such  milk  some 
distance,  i.e.,  movement  to  Philadalphia 
versus  movement  to  Laurel,  Maryland. 

Thus,  proponent,  by  virtue  of  the 
unique  location  of  his  plants,  need  not 
make  the  decision  to  “divert”  until  the 
milk  actually  arrives  at  his  Philadelphia 
facilities.  It  is  for  this  reason  that  he  Is 
almost  with  certainty  the  single  handler 
in  the  total  market  who  can  approximate 
diversion  of  one-third  of  his  milk  by  use 
of  the  10-day  provision.  To  increase  such 
limitation  to  15  days  would  for  all  prac¬ 
tical  purposes  permit  diversion  of  50  per¬ 
cent  of  his  supply. 


If  proponent  persists  in  exploiting  the 
pool  to  obtain  a  full  supply  of  milk  for 
his  nonpool  manufactming  facility  he 
must  accommodate  to  the  necessity  of  re¬ 
ceiving  and  transferring  milk  to  main¬ 
tain  pooling  status  when  he  reaches  the 
limit  of  the  diversion  privileges.  Relaxa¬ 
tion  of  the  limits  as  proponent  requests 
could  result  in  \mdue  dilution  of  pool 
proceeds  since  other  handlers  in  the  mar¬ 
ket  would  have  equal  opportunity  to  ex¬ 
ploit  the  pool  through  the  association  of 
milk  solely  for  manufacturing,  either  by 
themselves  or  in  consort  with  a  nonpool 
processor.  It  is  neither  desirable  nor  ap¬ 
propriate  that  the  diversion  limitations 
be  further  extended  to  implement  the 
special  interests  of  this  particular  han¬ 
dler  who  already  enjoys  a  unique  advan¬ 
tage  over  all  other  handlers  in  the  market 
in  use  of  the  diversion  provisions. 

(5)  Pricing  level  for  reserve  milk  sup¬ 
plies.  The  reserve  milk  price  (Class  ID  in 
the  Middle  Atlantic  marketing  area  as 
herein  proposed  to  be  expanded  should 
be  based  on  the  Minnesota-Wisconsin 
price  for  manxifacturing  grade  milk, 
f.o.b.  plants  in  Minnesota  and  Wiscon¬ 
sin,  as  announced  by  the  Department  for 
the  month. 

At  the  time  of  the  hearing  reserve  milk 
in  the  Middle  Atlantic  and  other  north¬ 
eastern  area  order  markets  was  priced 
at  the  lower  of  either  the  Minnesota- 
Wisconsin  price  or  a  butter-nonfat  dry 
milk  formula  price.  Subsequently,  the 
Class  II  pricing  provisions  of  these 
several  orders  were  amended  on  the  basis 
of  evidence  presented  at  a  public  hearing 
held  at  Washington,  D.C.,  on  February 
20-28, 1974,  to  consider  various  proposals 
relating  to  the  pricing  of  reserve  milk. 
The  amendments  provided  for  the  pricing 
of  reserve  milk  disposed  of  in  manufac¬ 
turing  uses  other  than  butter  and  nonfat 
dry  milk  at  the  Minnesota-Wisconsin 
price  for  the  period  April  3  through  July 
1974.  The  amendments  also  provided  that 
milk  utilized  in  butter  and  nonfat  dry 
milk  during  such  period  be  priced  below 
the  Minnesota-Wisconsin  price  by  the 
amount,  not  to  exceed  50  cents,  that  the 
butter-powder  formula  price  is  less  than 
the  Minnesota-Wisconsin  price.  Official 
notice  is  taken  of  the  fact  that  during 
such  months  the  Class  II  price  was  the 
Minnesota-Wisconsin  price  because  the 
butter-powder  formula  price  exceeded 
the  Minnesota-Wisconsin  pay  price.  The 
findings  and  conclusions  concerning 
Class  H  pricing  during  the  April  3 
through  July  1974  period  were  set  forth 
in  the  Assistant  Secretary’s  partial  de¬ 
cision  issued  March  27,  1974  (39  FR 
11567). 

A  further  decision  Issued  July  25,  1974 
(39  FR  27678)  provided  for  basing  re¬ 
serve  milk  prices  under  these  several 
orders  ‘  solely  on  the  Minnesota-Wis¬ 
consin  price. 

An  order  amending  the  orders  insti- 


^  Boston  Regional,  New  York-New  Jersey, 
Middle  Atlantic,  Connecticut,  Ohio  Valley, 
Eastern  Ohio-Western  Pennsylvania,  South¬ 
ern  Michigan,  and  Indiana  Federal  milk 
orders. 


tuting  the  use  of  such  Class  II  pricing 
procedure  was  issued  on  August  21,  1974 
(39  FR  30925)  after  approval  of  pro¬ 
ducers  ei.gaged  in  the  production  of  milk 
for  sale  in  the  respective  marketing 
areas.  Such  pricing  procedure,  effective 
October  1,  1974  in  the  Middle  Atlantic 
marketing  area,  is  appropriate  for  the 
marketing  area  as  herein  proposed  to  be 
expanded. 

Official  notice  is  taken  of  the  fact  that 
during  the  interim  months  of  August 
and  September  the  Class  n  price  in  these 
markets  continued  to  be  the  Minnesota- 
Wisconsin  pay  price  because  of  the 
butter-powder  formula  price  exceeded 
such  price,  as  it  has  continuously  in 
each  month  beginning  with  April  1974. 

At  this  hearing  considering  the  pro¬ 
posed  expansion  of  the  Order  4  and 
Order  2  marketing  areas,  it  was  pro¬ 
posed  that  the  then  existing  Order  4 
Class  n  price  provisions  (the  lower  of 
the  Minnesota-Wisconsin  price  or  the 
butter-nonfat  dry  milk  formula  price) 
be  amended.  Although  testimony  pre¬ 
sented  did  not  deal  with  the  specific  Class 
II  pricing  provisions  effected  October  1, 
1974,  it  did  center  on  the  necessity  for 
maintaining  regional  alignment  of  re¬ 
serve  milk  pri(;es. 

A  proposal  by  a  substantial  coopera¬ 
tive  association  representing  producers 
supplying  the  Order  4  market,  as  set 
forth  in  the  hearing  notice,  would  provide 
the  basic  formula  price  (Minnesota- 
Wisconsin  price)  plus  10  cents  per  hun¬ 
dredweight  as  the  applicable  price  for 
all  Class  n  products  except  butter  and 
nonfat  dry  milk  powder.  Milk  used  in 
butter  and  nonfat  dry  milk  powder 
Milk  used  in  butter  and  nonfat  dry  milk 
powder  would  be  priced  at  the  lesser  of 
basic  formula  price  or  the  butter- 
powder  formula  price  subject  to  the 
seasonal  differentials  currently  provided 
in  the  order.  At  the  hearing  the  propo¬ 
nent  spokesman  revised  the  proposals  to 
provide  that  the  price  for  milk  used  in 
butter  and  nonfat  dry  milk  powder  be 
the  butter-powder  formula  price. 

The  proponent  spokesman  held  that 
adding  TO  cents  to  the  basic  formula 
pri(«  for  all  Class  II  products  except 
butter  and  nonfat  dry  milk  powder  was 
consistent  with  the  amending  orders  ef¬ 
fected  August  1,  1974  for  39  markets.’ 
The  witness  stated  that  a  three-class 
pricing  system,  as  provided  in  the  39 
orders  previously  cited,  was  not  proposed 
because  that  would  require  a  more  com¬ 
plicated  presentation  and  would  require 
major  changes  in  other  Order  4  provi¬ 
sions.  A  separate  price  as  proposed  to 
be  applied  to  milk  used  in  the  production 
of  butter  and  nonfat  dry  milk  powder 
would  accomplish  essentially  the  same 
end,  proponent  held. 

In  supporting  the  cooperative’s  posi¬ 
tion,  the  witness  presented  a  monthly 


’  Amended  orders  for  39  markets  effective 
August  1,  1974  (39  PR  16405,  16762,  15997, 
and  16232)  which,  among  other  things,  pro¬ 
vides  for  three  classes  of  utilization,  a  Class 
n  price  at  the  Minnesota-Wisconsin  price 
plus  10  cents,  and  a  Class  in  price  at  the 
Minnesota-Wisconsin  price  for  the  month. 
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comparison  of  the  Minnesota- Wisconsin 
price  and  the  butter-powder  formxila 
price  for  the  period  1970  through  1973. 
Particular  emphasis  was  placed  on  the 
fact  that  the  Minnesota-Wisconsin  price 
exceeded  the  butter-powder  formula 
price  by  $0.47,  $0.78  and  $1.13  for  Oc¬ 
tober,  November  and  December  1973,  re¬ 
spectively.  He  pointed  out  that,  if  all 
Class  II  milk  were  priced  on  the  basis  of 
the  lowei  of  the  Minnesota-Wisconsin 
price  of  the  butter-powder  formula  price, 
producers  could  not  recover  the  full  value 
of  milk  used  in  Class  n  when  the  butter- 
powder  formula  price  is  the  lower  and 
hence  the  effective  price. 

The  witness  further  pointed  out  that 
the  major  use  of  Class  II  milk  in  the  Or¬ 
der  4  market  is  in  the  so-called  “soft 
products”,  namely,  cream,  cottage  cheese, 
frozen  desserts  and  condensed  products. 
However,  because  the  cooperative’s  re¬ 
serve  milk  supply  is  largely  utilized  at  a 
butter-powder  facility  at  Laurel,  Mary¬ 
land,  and  a  butter  plant  at  Reading, 
Pennsylvania  he  urged  that  it  was  essen¬ 
tial  that  the  order  price  milk  so  utilized 
in  relation  to  its  value  for  butter  and 
nonfat  dry  milk.  He  further  testified 
that  his  proposed  Class  n  pricing  for¬ 
mula  must  be  adopted  in  all  of  the  north¬ 
eastern  markets  simultaneously,  since  it 
wovild  not  be  appropriate  to  have  a  Class 
II  price  in  Order  4  higher  than  other 
markets  in  the  northeast.  The  witness 
recommended  that  before  the  associa¬ 
tion’s  proposal  was  finalized  in  Order  4, 
there  should  be  a  hearing  for  the  other 
northeastern  markets  to  consider  its 
adoption  there,  also. 

.  Such  Class  n  price  proposal  was  op¬ 
posed  by  a  substantial  cooperative  which 
operates  a  reserve  processing  (manufac¬ 
turing)  pool  plant  in  addition  to  a  large 
bottling  pool  plant. 

’The  witness  testifying  for  such  coop¬ 
erative,  which  processes  primarily  Ched¬ 
dar  cheese  at  its  manufacturing  facility, 
held  that  the  proposed  revision  of  the 
then  existing  Class  n  price  provisions 
would  be  intolerable  to  Order  4  pool 
handlers.  He  pointed  out  that  Order  4 
handlers’  price  for  milk  used  in  cheese 
under  such  a  pricing  structure  would  be 
substantially  higher  than  the  cost  for 
milk  similarly  used  in  the  other  north¬ 
eastern  order  markets.  For  example,  in 
December  1973  an  Order  4  pool  handler 
manufacturing  producer  milk  into  Ched¬ 
dar  cheese  would  have  been  required  to 
pay  $1.15  a  hundredweight  more  than  a 
handler  regulatec  under  either  the  New 
York-New  Jersey,  Boston  Regional  or 
Connecticut  orders  if  the  proposed  Class 
n  pricing  provisions  had  been  in  effect. 
In  addition,  handlers  regxdated  under  the 
Eastern  Ohio-Western  Pennsylvania, 
Ohio  Valley,  or  Southern  Michigan  or¬ 
ders  would  have  paid  $1.21  less  per  him- 
dredweight  for  milk  used  in  cheese  than 
an  Order  4  handler.  Such  price  disparity 
would  place  Order  4  handlers  in  an  im- 
tenable  position  the  witness  stated,  since 
there  is  essentially  a  single  national  mar¬ 
ket  for  all  Cheddar  cheese. 

The  witness  further  stated  that  estab¬ 
lishing  a  reserve  milk  price  in  the  Order 
4  market  different  from  that  In  other 


markets  ir  the  northeast  would  be  con¬ 
trary  to  a  long-standing  concept  of 
maintaining  uniformity  in  pricing  milk 
used  in  manufactured  dairy  products. 

’Two  nonpool  manufacturing  plant  op¬ 
erators  also  opposed  the  proposal  to 
modify  the  Class  n  pricing  provisions. 
One  such  open»,tor  opposed  pricing  dry 
whole  milk  powder  at  the  Minnesota- 
Wisconsin  price  plus  10  cents.  The  other 
testified  that  revision  of  the  Order  4 
Class  n  pricing  provisions  could  not  be 
accomplished  unless  similar  adjustments 
were  made  simultaneously  in  other  or¬ 
ders,  particularly  Order  2.  He  held  that 
adoption  of  the  proposal  would  bring 
about  a  substitution  of  milk  powder  for 
fresh  solids-not-fat  in  the  manufactur¬ 
ing  of  ice  cream.  He  further  stated  that 
the  proposal  should  not  be  considered 
without  a  fiuther  appraisal  of  the  Min¬ 
nesota-Wisconsin  price  series  and  alter¬ 
native  pricing  procedures. 

A  witness  testifying  on  behalf  of  the 
Milk  Distributors  Association  of  the 
Philadelphia  Area  and  associations  of  ice 
cream  manufacturers  also  opposed  the 
Class  U  price  proposal.  He  held  that 
there  is  no  appropriate  reason  to  increase 
manufacturing  milk  prices,  which  would 
result  from  adoption  of  the  proposal.  The 
witness  pointed  out  that  there  is  a  high 
degree  of  substitutability  between  butter 
and  powder  and  cream  and  condensed 
products  in  the  manufactiudng  of  ice 
cream  and  other  frozen  desserts.  Thus, 
milk  priced  at  the  Minnesota-Wisconsin 
price  level  or  higher  would  not  be  uti¬ 
lized  if  butter  and  milk  powder  were 
available  at  a  lesser  price.  In  this  regard, 
however,  he  recognized  that  sufficient  fa¬ 
cilities  were  probably  not  available  to 
first  process  into  butter  and  powder  all 
the  fat  and  solids  presently  utilized  in 
frozen  desserts.  The  witness  also  ques¬ 
tioned  the  appropriateness  of  the  Min¬ 
nesota-Wisconsin  price  series  as  a  meas¬ 
ure  of  manufacturing  milk  values. 

The  amendments  effective  October  1 
which  price  reserve  milk  solely  on  the 
basis  of  the  Minnesota-Wisconsin  pay 
price  insure  the  continuity  of  pricing 
among  the  northeastern  area  order  mar¬ 
kets  which  witnesses  at  this  hearing  gen¬ 
erally  supported  as  essential.  Clearly, 
most  of  the  reserve  milk  for  the  market¬ 
ing  area  as  herein  proposed  to  be  ex¬ 
tended  has  been  and  continues  to  be 
pooled  under  this  order. 

The  reserve  milk  pricing  provisions  ef¬ 
fective  October  1  under  the  several 
northeastern  area  orders  are  concluded 
to  be  equally  appropriate  for  the  ex¬ 
tended  order  for  the  Identical  reasons  set 
forth  in  the  Assistant  Secretary’s  deci¬ 
sion  of  July  25,  1974  (39  FR  27678)  and 
such  decision  is  adopted  as  a  part  of  this 
decision  as  if  set  forth  in  full  herein. 

6.  Direct  delivery  differentials.  The 
current  direct  delivery  differential  pro¬ 
vided  under  the  Middle  Atlantic  milk 
order  should  not  be  modified. 

The  order  provides  for  a  direct  delivery 
differential  of  6  cents  per  hundredweight 
for  producer  milk  received  at  a  plant  lo¬ 
cate  within  55  miles  of  the  City  Hall  in 
Philadelphia,  Pennsylvania. 

Pennmarva  proposed  that  the  direct 


delivery  differential  be  modified  to  pro¬ 
vide  for  a  differential  of  10  cents  per 
hundredweight  on  producer  milk  re¬ 
ceived  at  a  plant  located  within  25  miles 
of  the  City  Hall  in  either  Philadelphia. 
Pennsylvania,  or  Trenton,  New  Jersey, 
and  a  differential  of  6  cents  per  hundred¬ 
weight  on  producer  milk  received  at  a 
plant  locat^  within  60  miles  but  more 
than  25  miles  from  the  City  Hall  in  Phil¬ 
adelphia,  Pennsylvania,  or  Trenton,  New 
Jersey.  The  federation  proposed  further 
that  the  operator  of  a  plant  located 
within  25  miles  of  the  City  Hall  in  Phila¬ 
delphia,  Pennsylvania,  or  ’Trenton,  New 
Jersey  be  permitted  a  credit  of  4  cents 
per  hundredweight  on  his  obligation  to 
the  pool  on  producer  milk  received  at  the 
pool  plant  and  disposed  of  in  Class  II  use 
by  the  handler  operating  such  plant. 

Proponent’s  witness  noted  that  prior 
to  1970  the  cost  of  Class  I  milk  at  Phila¬ 
delphia  plants  had  been  10  cents  higher 
than  at  Baltimore,  Maryland,  or  Wash- 
ingrton,  D.C.  plants.  V^en  the  three 
separate  orders  were  merged  in  1970,  a 
single  Class  I  price  was  established  for 
plants  located  in  such  cities  and  a  direct 
delivery  differential  was  made  applicable 
for  producer  milk  received  at  plants  in 
the  Philadelphia  area.  The  cooperative 
alleged  that  the  prior  10-cents  difference 
in  Class  I  prices  between  Philadelphia 
and  the  cities  of  Washington  and  Balti¬ 
more  had  provided  a  proper  balance  of 
milk  supplies  for  Philadelphia  plants 
and,  appropriately,  should  be  reinstated 
to  alleviate  the  present  problem. 

Proponent  indicated  it  was  a  matter  of 
Indifference  whether  such  Class  I  pricing 
differential  was  adopted  again  or 
whether  the  proposed  changes  in  the 
direct  delivery  differential  were  adopted. 
The  basic  issue  as  presented  was  that  the 
present  direct  delivery  differential  has 
not  provided  sufficient  revenue  to  cover 
the  additional  costs  of  transporting  milk 
to  Philadelphia  and  Trenton  as  com¬ 
pared  to  other  segments  of  the  market 
with  respect  to  the  primary  production 
area  for  the  market  located  west  and 
southwest  of  the  City  of  Philadelphia. 

Pennmarva’s  witness  presented  data 
indicating  that  the  cost  of  transporting 
milk  from  dairy  farms  in  York  and  Lan¬ 
caster  counties  to  the  cities  of  York  and 
Lancaster  is  12-15  cents  per  himdred- 
weight  less  than  the  cost  of  hauling  milk 
to  Philadelphia.  Consequently,  the  wit¬ 
ness  held  tiiat  such  dairy  farmers  must 
receive  more  for  their  milk  delivered  to 
the  Philadelphia  and  Trenton  areas  so 
that  it  becomes  a  matter  of  indifference 
to  which  segment  of  the  market  indi¬ 
vidual  producer  milk  is  directed.  The 
witness  held  that  there  is  also  an  incen¬ 
tive  under  the  present  pricing  structure 
for  dairy  farmers  to  deliver  their  milk 
to  pool  plants  at  Belleville,  Pennsylvania 
and  Laurel,  Maryland  (both  of  which 
are  principally  manufacturing  plants) 
rather  than  to  Philadelphia  plants. 

At  the  same  time  that  proponent  urge: 
a  higher  Class  I  price  level  in  the  Phila¬ 
delphia  area,  he  also  urges  a  restruc¬ 
turing  of  the  allocation  provisions  to 
deter  handlers  from  seeking  milk  in  the 
Eastern  Ohio-Western  Pennsylvania 
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order  becaxise  the  Order  36  Class  I  price 
plus  transportation  to  the  Philadelphia 
area  is.  under  certain  circumstances,  less 
than  the  applicable  Class  I  price  under 
Order  4.  In  light  of  this,  any  increase  in 
the  Class  I  price  level  in  the  Philadelphia 
area  could  only  create  additional 
problems. 

There  is  little  question  but  that  the 
existing  pricing  structure  has  attracted 
ample  milk  supplies  to  fully  service  the 
market.  If,  as  proponent  alleges,  the 
differential  in  pricing  as  between  Phila¬ 
delphia  and  other  segments  of  the  mar¬ 
ket  is  not  properly  structiured  considera¬ 
tion  appropriately  should  be  given  to 
restructuring  such  prices  without  an 
increase  in  overall  returns  to  producers. 
However,  this  would  be  a  very  complex 
undertaking  and  the  record  of  this  hear¬ 
ing  does  not  provide  an  adequate  basis 
for  such  action.  If  the  problem  persists, 
however,  it  is  urged  that  consideration 
be  directed  to  this  matter  in  a  separate 
proceeding  which  would  not  be  encum¬ 
bered  by  the  other  matters  at  i^ue  at 
this  hearing. 

7.  Seasonal  incentive  payments  to  pro¬ 
ducers.  The  current  base  and  excess  pro¬ 
visions  should  be  retained  with  only 
minor  modifications.  The  order  should  be 
revised  to  permit  a  dairy  farmer  with  two 
farms  and  two  herds  which  he  combines 
into  one  dairy  farm  to  combine  his  sepa¬ 
rate  bases  into  one  base.  Also  any  dairy 
farmer  whose  milk  is  received  at  a  plant 
which  qualifies  as  a  pool  supply  plant  in 
the  first  month  of  operation  of  the  ex¬ 
tended  order  solely  on  the  basis  of  quali¬ 
fying  shipments  to  newly  regulated  pool 
distributing  plants  in  the  expanded  order 
shall  be  accorded  a  base  computed  as  if 
his  deliveries  to  such  supply  plant  during 
the  base -forming  months  were  made  to  a 
pool  plant. 

The  present  base  and  excess  provisions 
establish  a  base  for  each  producer  by 
dividing  his  total  deliveries  to  pool  plants 
in  the  months  of  August  through  Decem¬ 
ber  by  153  (by  154  in  the  case  of  a  pro¬ 
ducer  on  every-other-day  delivery 
schedule  who  delivered  on  August  1)  less 
the  number  of  days,  if  any,  for  which 
such  producer’s  production  was  not  re¬ 
ceived  by  pool  handlers,  but  under  no  cir¬ 
cumstances  by  less  than  120.  Such  bases 
are  computed  by  the  market  administra¬ 
tor  to  be  effective  for  the  12-month 
period  of  March  1  through  February  of 
the  following  year. 

In  any  month  in  which  a  distributing 
plant  first  becomes  regulated,  the  market 
administrator  is  required  to  compute 
bases  for  producers  delivering  to  such 
plant  on  the  identical  basis  iised  in  com¬ 
puting  basis  for  established  producers, 
considering  the  deliveries  of  such  pro¬ 
ducers  to  the  plant  in  its  nonpool  status 
as  though  it  had  been  a  pool  plant. 

Dairy  farmers  associate  with  any  sup¬ 
ply  plant  that  becomes  pooled  under  the 
order  acquire  a  base  in  the  same  manner 
as  other  new  producers. 

New  producers  are  accorded  a  base 
equal  to  50  percent  of  their  deliveries 
during  each  of  the  months  of  March 
through  June;  60  percent  in  the  months 


of  January,  February,  July  and  Decem¬ 
ber;  and  70  percent  in  the  months  of  Au¬ 
gust  through  November.  A  producer  with 
an  established  base  can  forfeit  such  base 
by  notifying  the  market  administrator 
and  he  may  then  have  a  new  base  com¬ 
puted  each  month  utilizing  the  same  per¬ 
centage  of  his  deliveries  as  is  applicable 
to  new  producers.  Once  a  producer  re¬ 
linquishes  his  established  base,  he  must 
have  his  base  computed  each  month  on  a 
percentage  basis  until  the  following 
March  when  new  bases  become  appli¬ 
cable. 

The  base  and  excess  provisions  of  the 
order  recognize  the  special  circumstances 
of  shifting  of  producers  between  this 
order  and  Order  2.  The  order  provides 
that  for  any  farm  from  which  the  entire 
production  was  moved  as  producer  milk 
under  Order  2  during  all  of  a  part  of  the 
August-September  period,  and  thereafter 
was  moved  as  producer  milk  under  this 
order  through  December,  a  base  shall  be 
computed  using  the  total  deliveries  under 
both  orders  during  the  base -forming 
period.  Until  such  base  is  effective,  the 
producer’s  base  each  month  is  computed 
under  the  procedure  applicable  to  new 
producers. 

Pennmarva  proposed  that  the  base  and 
excess  provisions  be  modified  to  permit  a 
dairy .  farmer  with  two  farms  and  two 
herds,  which  he  combines  into  one  dairy 
farm,  to  combine  the  separate  bases  into 
one  base.  The  cooperative  requested  that 
all  other  provisions  of  the  base  plan  be 
retained.  In  its  brief  the  cooperative  sug¬ 
gested  that  any  dairy  farmer  who  be¬ 
comes  a  producer  under  the  order  as  a 
consequence  of  an  extension  of  the  Order 
4  marketing  area  should  be  accorded  a 
base  10  percentage  points  greater  than 
the  base  normally  assigned  a  new 
producer, 

Lehigh  Valley  proposed  that  a  Louis¬ 
ville  seasonal  incentive  payment  plan  be 
substituted  for  the  present  base  and  ex¬ 
cess  plan.  Such  proposal  was  offered  in 
conjunction  with  a  proposal  to  lower  the 
pooling  standards  for  supply  plants  to 
facilitate  the  movement  of  producers  be¬ 
tween  Orders  2  and  4  in  the  event  that 
the  blend  price  alignment  of  the  two 
orders  was  changed  as  a  result  of  ex¬ 
panding  the  Order  4  marketing  area. 

Dalrylea  Cooperative,  Inc.,  testified  in 
support  of  a  group  of  interrelated  pro¬ 
posals  dealing  with  the  pooling  of  supply 
plants  and  revision  of  the  base  and  ex¬ 
cess  plan.  Although  the  cooperative  pro¬ 
posed  that  revisions  be  made  in  the  base 
plan,  the  cooperative’s  spokesman  indi¬ 
cated  that  the  members  of  the  associa¬ 
tion  preferred  a  Louisville  plan  in  prefer¬ 
ence  to  a  base  and  excess  plan.  Pro¬ 
ponent’s  witness  stated  that  the  purpose 
of  its  proposals  was  to  provide  a  method 
of  associating  additional  supplies  of  milk 
with  the  market  on  an  orderly  basis,  pre¬ 
vent  any  abuses  which  could  result  from 
the  operation  of  different  seasonal  plans 
in  Orders  2  and  4,  respectively,  and  to 
provide  equitable  treatment  for  produ¬ 
cers  who  become  new  producers  imder 
Order  4  because  the  plant  to  which  they 
have  been  delivering  milk  becomes  fully 


regulated  as  a  consequence  of  an  expan¬ 
sion  of  the  marketing  area. 

Dairylea  proposed  that  dairy  farmers 
delivering  milk  to  any  plant  which  be¬ 
comes  a  pool  plant  on  the  basis  of  trans¬ 
fers  of  milk  to  distributing  plants  which 
become  pooled  as  a  result  of  the  market¬ 
ing  area  extension  be  assigned  bases  re- 
fiecting  their  total  deliveries  of  milk  to 
plants,  wherever  located,  during  the  pre¬ 
ceding  base-forming  period.  In  addition, 
the  cooperative  proposed  that,  during  the 
first  three  months  after  the  marketing 
area  extension  is  made  effective,  any 
dairy  farmer  who  begins  shipping  to  a 
pool  plant  be  assigned  a  base  reflecting 
his  deliveries  to  all  plants,  wherever  lo¬ 
cated,  during  the  previous  base-forming 
period.  It  was  further  proposed  that 
bases  be  assigned  to  dairy  farmers  at  any 
time  the  plant  to  which  they  deliver  be¬ 
comes  pooled  as  a  supply  plant  following 
the  Identical  procedure  now  applicable  to 
newly  pooled  distributing  plants. 

Eastern  Milk  Producers  proposed  a  re¬ 
vision  of  the  present  base  plan  provisions 
to  provide  that  for  each  of  the  months 
of  August  through  February  the  base  of 
a  producer  be  adjusted  by  an  amount 
equivalent  to  any  increase  in  his  deliv¬ 
eries  to  pool  plants  over  the  quantity  de¬ 
livered  during  the  corresponding  month 
of  the  previous  year  on  which  said  base 
was  determined.  However,  such  adjusted 
base  could  not  exceed  110  percent  of  said 
deliveries  during  the  corresponding 
month  of  the  previous  year.  In  the  event 
such  proposed  plan  is  not  administra¬ 
tively  feasible,  proponent  urged  that  pro¬ 
ducers  be  permitted  a  10  percent  increase 
in  their  established  base  during  the 
months  of  August  through  February. 

Another  cooperative  proposed  that  the 
present  base  plan  be  revised  so  that  base 
and  excess  prices  would  be  paid  to 
producers  during  only  the  4-month 
period  of  March  through  June  instead 
of  the  12-month  period  of  March  through 
February.  A  new  producer  who  had  made 
no  qualifying  shipments  or  a  producer 
who  relinquished  his  base  would  be  given 
a  base  reflecting  50  percent  of  his 
deliveries  during  March  through  June. 
The  cooperative  proposed  that  the  buyer 
of  either  an  existing  herd  or  a  dairy  farm 
be  permitted  to  acquire  the  base  asso¬ 
ciated  with  such  herd  or  farm. 

A  Louisville  plan  and  a  base-excess 
plan  each  serves  the  same  purpose,  i.e.,  to 
encourage  a  production  pattern  which 
comports  with  the  fluid  milk  demands  of 
the  market.  Each  are  specifically  au¬ 
thorized  by  the  Agricultural  Marketing 
Agreement  Act. 

The  question  of  which  seasonal  Incen¬ 
tive  plan  should  be  used  in  any  particular 
market  must  be  decided  largely  on  the 
basis  of  the  desires  of  the  majority  of 
the  producers  affected.  Ihe  base  and 
excess  plan  is  supported  by  the  majority 
of  producers  in  the  Middle  Atlantic  mar¬ 
ket  and  appropriately,  therefore,  should 
be  retained. 

A  number  of  dairy  farmers  opposing 
the  extension  of  the  Order  4  marketing 
area  cited  the  base  and  excess  plan  imder 
such  order  as  one  of  the  principal  reasons 
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for  objecting  to  the  area  extension.  These 
same  farmers,  for  the  most  part,  also 
were  opposed  to  other  forms  of  seasonal 
incentive  pricing  such  as  the  Louisville 
plan. 

One  of  the  principal  reasons  expressed 
by  dairy  farmers  fm*  opposing  seasonal 
incentive  pricing  was  that  their  produc¬ 
tion  level  during  the  August-December 
1972  base-forming  period  was  below 
normal  as  the  result  of  the  after  effects 
of  Hurricane  Agnes.  However,  since  this 
order  could  not  become  effective  imtil  at 
least  March  1,  1975,  the  bases  awarded 
new  producers  would  be  based  upon  their 
production  history  for  the  base-forming 
period  of  August-December  1974  and  this 
objection,  therefore,  is  not  valid.  In  any 
event  producers  imder  the  order  are  sub¬ 
ject  to  the  same  climatic  conditions  as 
those  dairy  farmers  shipping  to  plants 
which  would  be  regulated  by  the  expan¬ 
sion  of  the  marketing  area.  Thus,  the 
base  computation  procedure  does  not  re¬ 
sult  in  inequitable  treatment  to  any 
group  of  producers. 

It  is  conceded  that  those  dairy  farmers 
who  become  new  producers  as  the  result 
of  the  marketing  area  extension  could  not 
with  certainty  have  known  that  they 
would  have  their  milk  priced  under  the 
amended  order.  As  a  consequence,  such 
dairy  farmers  may  not  have  organized 
their  dairy  production  for  the  expressed 
purpose  of  establishing  a  base  to  be  ef¬ 
fective  in  1975.  How'ever,  most  producers 
indicated  that  they  have  a  very  good 
relationship  with  toe  dealers  to  whom 
they  ship  their  milk  amd  have  adjusted 
their  production  to  meet  the  fluid  milk 
needs  of  the  plant  operator.  For  the  most 
part  those  dealers  who  will  become  regu¬ 
lated  as  a  result  of  the  marketing  area 
extension  have  carried  a  very  high  Class 
I  utilization.  Thus,  any  new  producer  who 
has  been  meeting  toe  demands  of  his 
purchasor  for  fluid  milk  will  have  a  desir¬ 
able  production  pattern  comparable  with 
that  of  established  producers  and  there¬ 
fore,  would  not  be  adversely  effected  by 
the  operation  of  the  base  plan. 

The  order  should  accord  full  bases  to 
all  producers  shipping  to  distributing 
plants  which  become  newly  regulated. 
This  procedure  is  prescribed  in  the  pres¬ 
ent  order  and  should  be  continued  for 
toe  identical  reasons  on  which  the  pro¬ 
cedure  was  initially  adopted. 

The  order  also  should  provide  full 
bases  for  dairy  farmers  who  become  pro¬ 
ducers  in  the  first  month  of  operation 
of  the  extended  order  by  virtue  of  their 
shipments  to  a  supply  plant  which  be¬ 
comes  pooled  solely  on  the  basis  of  its 
shipments  to  newly  regulsyjbed  distrib¬ 
uting  plants.  Producers  shipping  milk  to 
such  a  plant  should  be  accorded  bases 
computed  as  if  their  deliveries  to  that 
plant  during  the  base-forming  months 
had  been  delivered  to  a  p>ool  plant.  The 
awarding  of  bases  in  this  manner  is  de¬ 
sirable  to  assure  that  all  dairy  farmers 
who  become  new  producers  solely  as  a 
result  of  the  marketing  area  extension 
are  accorded  uniform  and  equitable 
treatment  whether  their  milk  is  received 
directly  from  the  farms  at  a  newly  regu¬ 


lated  distributing  plant  or  through  a  sup¬ 
ply  plant  serving  such  distributing  plant. 

It  is  not  apparent  that  any  distrib¬ 
uting  plant  which  will  become  regulated 
through  the  area  extension  is  supplied 
by  other  than  direct  farm  receipts.  How¬ 
ever,  if  any  such  plants  are  in  fact  rely¬ 
ing  on  supply  plant  sources  to  a  degree 
which  would  pool  such  supply  plants,  it 
is  appropriate  that  the  dairy  farmers 
delivering  to  such  supply  plants  be 
treated  in  the  same  manner  as  estab¬ 
lished  producers  who  deliver  to  estab¬ 
lished  pool  supply  plants. 

Except  in  the  above  circumstances, 
however,  no  change  should  be  made  in 
the  computation  of  bases  for  producers 
entering  the  market  through  supply 
plants.  The  Middle  Atlantic  market  is 
essentially  a  direct-delivery  market  and 
there  is  no  basic  need  for  supply  plants 
to  accommodate  the  assembly  and 
movement  of  milk  to  the  central  market. 
Proponents  seeking  liberation  of  the  pro¬ 
vision  for  computing  bases  through  new 
supply  plants  are  primarily  interested  in 
adding  new  producers  on  the  market. 
This  they  may  do  at  any  time  under  the 
provisions  of  the  present  order,  and  the 
existing  base  plan  accommodates  such 
entry  by  providing  assurance  that  such 
producers  will  receive  a  base  reflecting 
an  appropriate  percentage  of  their  ac¬ 
tual  deliveries  each  month  until  a  base 
is  established  under  the  regular  pro¬ 
cedure.  Special  treatment  is  already  pro¬ 
vided  for  Order  2  producers  who  enter 
the  market  after  August  1  but  before 
October  1  in  any  year.  This  procedure 
was  adopted  in  recognition  of  the  close 
interrelationship  between  the  Order  4 
and  Order  2  markets  and  the  fact  that 
they  draw  to  a  considerable  extent  upon 
a  common  supply  area.  It  would  be  in¬ 
equitable  to  new  producers  who  enter 
toe  market  individually  and  to  estab¬ 
lished  producers  to  provide  a  means 
whereby  blocks  of  new  producers  could 
associate  with  the  market,  through  un¬ 
needed  supply  plants,  at  any  time  and 
receive  full  bases  reflecting  their  de¬ 
liveries  to  such  plants  during  the  pre¬ 
vious  base-forming  period.  This  would, 
for  all  practical  purposes,  totally  defeat 
the  purposes  of  the  plan  in  promoting 
an  even  milk  supply  throughout  the  year. 

The  order  should  be  revised  to  accom¬ 
modate  under  specified  circumstances 
the  combining  of  separate  bases  of  a 
producer  who  possesses  two  bases,  one 
for  each  of  the  farms  and  herds  that  he 
manages.  Such  combination  shoiild  be 
permitted  only  if  the  two  farms  and 
herds  are  combined  into  a  single  dairy 
farm  and  would  be  effective  the  first  of 
the  month  following  the  producer’s  re¬ 
quest  to  the  market  administrator  for 
such  action  and  subject  to  the  approval 
of  the  market  adnflnistrator  to  insure 
that  the  transaction  is  in  fact  a  bona 
fide  consolidation  of  the  separate  opera¬ 
tion  of  a  single  producer.  Accommodating 
the  consolidation  of  the  two  bfises  would 
reduce  administrative  problems  for  both 
the  producer  and  the  market  adminis¬ 
trator  and  would  result  in  no  unwar¬ 
ranted  advantage  to  the  particular  pro¬ 


ducer  involved.  No  testimony  was 
presented  in  opposition  to  the  adoption 
of  this  procedure. 

One  cooperative  proposal  would  permit 
dairy  farmers  who  become  new  producers 
within  three  months  of  the  effective  date 
of  the  expanded  order  to  be  accorded 
bases  computed  on  the  basis  of  their 
deliveries  during  the  base-forming 
months  to  any  plant,  wherever  located. 
The  principal  reason  why  the  coopera¬ 
tive  proposed  this  particular  revision 
was  to  implement  the  shift  of  producers 
from  Order  2  and  Order  4  in  the  event 
that  an  imdue  spread  should  occur  be¬ 
tween  the  blend  prices  of  the  respective 
orders  as  a  result  of  any  Order  4  area 
expansion.  As  previously  Indicated,  the 
marketing  area  expansion  recommended 
herein  will  not  result  in  any  substantial 
change  in  the  Order  4  blend  price  rela¬ 
tive  to  Order  2.  There  are  in  fact  no  de¬ 
terrents  in  the  order  against  the  entry  of 
new  producers  at  any  time.  Thus,  there 
is  no  basis  for  adoption  of  the  proposed 
modification. 

The  cooperative  which  proposed  that 
bases  be  increase  for  those  producers 
who  increase  their  production  during 
the  base-forming  months  suggested  that 
the  current  base  plan  provisions  inhibit 
(1)  appropriate  adjustments  in  the  sea¬ 
sonal  pattern  of  production,  and  (2)  the 
expansion  of  productive  capacity  and 
market  supplies  of  producer  milk  on  a 
longer-term  basis.  Its  spokesman  indi¬ 
cated  that  such  inhibiting  effects  are 
beyond  the  intended  purpose  of  the  base 
and  excess  plan  and  are  occurring  at  a 
time  when  supply  enhancement  is 
needed. 

Proponent’s  position  in  this  regard  is 
without  foundation.  Under  the  plan  here 
in  effect,  a  base  has  value  only  to  the 
producer  who  made  the  base.  Any  pro¬ 
ducer  wishing  to  adjust  his  base  can  do 
so  by  giving  up  his  established  base  and 
taking  a  base  reflecting  a  specified  per¬ 
centage  of  his  deliveries  each  month. 
Alternatively,  a  producer,  by  choosing 
to  initiate  a  production  adjustment  at 
the  beginning  of  toe  base-forming  pe¬ 
riod,  can  minimize  the  impact  of  his 
production  adjustment  on  his  returns. 
There  is  no  indication  that  the  base  plan 
has  deterred  desired  production.  For  ex¬ 
ample,  the  mcmthly  marketwide  Class  I 
utilization  percentages  of  producer  milk 
this  year  have  been  below  a  year  earlier 
whUe  milk  production  diudng  each 
month  of  April-August  1974'  has  been 
at  or  above  such  levels  one  year  ago. 

No  change  should  be  made  in  the 
transfer  rules  which  now  provide  for 
transfer  of  base  only  where  discontinu¬ 
ance  of  milk  production  is  caused  by  en¬ 
try  into  military  service  by  toe  base- 
holder.  The  plan  was  adopted  to  elimi¬ 
nate  the  abuse  which  resulted  from  ear¬ 
lier  plans  where  bases,  because  of  their 
transferability,  had  substantial  monetary 


'  Official  notice  is  taken  of  the  official  an¬ 
nouncement  of  uniform  prices  for  base  and 
excess  producer  nxllk  of  the  market  adminis¬ 
trator,  Middle  Atlantic  Federal  order  for 
January-August  1974. 
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value  and  individual  producers  made  un¬ 
needed  base  for  Uie  sole  piirpose  of  sub¬ 
sequent  sale  on  an  opportunity  basis. 

Under  the  Order  4  base  plan,  a  pro¬ 
ducer  establishes  a  new  base.each  fall.  A 
producer  may  relinquish  his  established 
base  at  any  time  and  obtain  a  new  base 
under  the  same  rules  that  apply  to  a  new 
producer.  These  provisions  have  operated 
to  the  aK>arent  satisfaction  of  most  pro¬ 
ducers  and  should  be  continued  in  the 
amended  order. 

8.  Interest  charges  on  overdue  ac¬ 
counts.  The  order  should  not  be  revised 
to  provide  for  Interest  charges  on  over¬ 
due  accounts. 

Pennmarva  proposed  that  Interest 
charges  be  Imposed  upon  any  handler  for 
unpaid  obligations  pursuant  to  §  1004.71 
Payment  to  the  producer-settlement 
fund;  §  1004.73  Payments  to  producers 
and  to  cooperative  associations:  8  1004.79 
Direct  delivery  differentials;  §  1004.85 
Assessment  for  order  administration; 
and  8  1004.86  Deduction  for  marketing 
services.  Proponent  alleged  that  produc¬ 
ers  are  not  receiving  timely  pasunents  for 
their  milk  from  handlers  and  urged  the 
institution  of  Interest  charges  as  a  tool 
to  enforcement  of  order  provisions.  He 
Indicated  that,  if  handlers  do  not  pay 
their  accounts  promptly,  cooperatives 
and  producers  may  be  forced  to  borrow 
money  to  pay  their  obligations. 

Pennmarva’s  primary  interest  in  hav¬ 
ing  interest  charges  apply  on  overdue  ac¬ 
counts  was  with  respect  to  handler  pay¬ 
ments  to  producers  and  cooperative  as¬ 
sociations  for  milk,  including  payment  of 
the  direct  delivery  differentials  on  such 
milk.  Proponent  indicated  that  handlers 
were  making  payments  to  cooperatives 
and  to  producers  after  the  due  date 
specified  in  the  order  for  making  such 
payments. 

The  administrative  problems  in  deter¬ 
mining  when  handlers  have  made  pay¬ 
ments  to  cooperative  associations  and 
producers  are  many.  The  date  on  which 
payments  to  producers  or  cooperatives 
are  made  by  handlers  is  not  readily 
available  to  the  market  administrator. 
This  Ls  particularly  true  if  other  transac¬ 
tions  have  been  entered  into  between  the 
handler  and  producers  or  cooperatives 
and  the  terms  or  allocations  of  payment 
are  not  known  to  the  market  adminis¬ 
trator  on  a  current  basis.  Furthermore, 
it  is  questionable  whether  there  is  any 
reliable  method  of  determining  the  exact 
date  on  which  imyment  occurs.  Dates  ap¬ 
pearing  on  cancelled  checks,  recorded 
dates  in  ledgers,  postmarks  affixed  by 
postal  meters,  etc.,  may  not  in  all  in¬ 
stances  Indicate  toe  precise  date  on 
which  a  transaction  was  completed. 

The  problem  of  timely  payments  by 
handlers  to  cooperatives  is  not  unique 
to  this  order.  With  tight  money  and 
high  interest  rates,  handlere  increas¬ 
ingly  are  turning  to  the  use  of  pro¬ 
ducers’  money  by  delaying  payments 
in  lieu  of  seeking  other  lines  of  credit. 
WhUe,  for  reasons  previously  set  forth, 
it  is  not  practical  to  provide  Interest 
provisions  as  a  means  of  implementing 
prompt  payments  by  handlers  to  co¬ 
operatives  and  producers  in  accordance 


with  the  payment  dates  prescribed  In  the 
order,  nevertheless  some  effective  means 
must  be  found  to  implement  this  end. 
The  matter  has  been  explored  in  depth 
in  proceedings  under  several  other  Fed¬ 
eral  orders  on  which  decisions  are  pend¬ 
ing.  The  record  of  this  hearing  does  not 
establish  an  adequate  basis  for  the  im¬ 
plementation  of  more  fruitful  procedures 
for  insuring  prompt  payments  to  co- 
t^ratives  and  producers.  If  delinquent 
payments  persist,  consideration  should 
be  given  to  the  initiation  of  a  new  pro¬ 
ceeding  to  resolve  this  matter. 

There  is  no  evident  urgency  for  the 
suggested  Interest  charges  on  overdue 
accounts  payable  to  toe  market  admin¬ 
istrator.  It  is  concluded,  therefore,  that 
provisions  establishing  Interest  charges 
on  overdue  accounts  should  not  be 
adopted  on  the  basis  of  this  record. 

9.  Miscellaneous  and  conforming 
changes.  As  an  aid  in  identifying  the  is¬ 
sues  discussed  hereunder,  separate  sub¬ 
headings  have  been  provided. 

(i)  Deletion  of  references  to  certified 
milk.  References  to  certified  milk  should 
be  deleted  from  toe  present  provisions  of 
the  order. 

Presently  the  order  exempts  from 
pooling  any  milk  which  is  produced, 
packaged,  and  sold  under  toe  label  of 
certified  milk  in  accordance  with  the 
rules  and  regulations  promulgated  by 
the  American  Association  of  Medical 
Milk  Commissions,  Inc. 

Pennmarva  proposed  that  references  to 
certified  milk  be  deleted  from  toe  order. 
Its  spokesman  was  concerned  that,  if  the 
order  contained  references  to  certified 
milk,  such  references  might  be  inter¬ 
preted  to  mean  that  milk  produced  by 
dairy  farmers  and  designated  as  “certi¬ 
fied  milk”  by  a  health  department  of  any 
governmental  agency  wovild  be  exempted 
from  regulation.  He  further  indicated 
that  no  certified  milk  as  defined  under 
the  Middle  Atlantic  order  is  presently 
being  distributed  within  the  marketing 
Eirea. 

One  witness  opposed  such  proposal 
and  requested  that  the  definition  of  cer¬ 
tified  milk  and  the  exemption  of  certi¬ 
fied  milk  provided  under  toe  present 
order  provisions  be  retained.  He  stated 
that  he  is  processing  certified  milk  on  a 
Tarm  locat^  in  toe  State  of  New  York 
and  expects  to  expand  toe  merchandis¬ 
ing  of  such  milk  into  the  Middle  Atlantic 
marketing  area  at  some  future  time. 

The  distribution  of  certified  milk  in 
this  market  such  as  opponent  contem¬ 
plates  is  essentially  no  different  than  the 
distribution  of  a  “special”  breed  milk 
xmder  a  trademark  controlled  by  a 
producer  organization.  The  fact  that 
“certified  milk”  or  “special”  breed  milk 
may  be  claimed  to  have  superior  qualities 
entailing  higher  production  costs  which 
entitle  producers  to  higher  prices  is  not 
a  compelling  reason  for  exempting  such 
milk  from  pooling.  The  marketwide  pool¬ 
ing  arrangement  provided  imder  toe 
order  contemplates  the  equitable  sharing 
by  all  producers  of  toe  total  proceeds  of 
their  milk  at  the  established  order  prices. 
If  certified  milk  or  special  breed  milk  has 
qualities  that  appeal  to  consumers,  such 


milk  can  command  a  premium  over  com¬ 
peting  milk  which  would  tend  to  offset 
to  the  extent  that  they  exist,  higher  pro¬ 
duction  or  processing  costs. 

For  the  reasons  previously  stated  the 
exemption  for  certified  milk  should  be 
removed  from  the  Middle  Atlantic  milk 
order  by  deleting  references  to  certified 
milk  appearing  in  present  order  provi¬ 
sions. 

(ii)  Deletion  of  references  to  Orders 
3  and  16.  References  to  Orders  3  and  16 
in  the  Middle  Atlantic  order  should  be 
deleted.  The  marketing  areas  of  Order  3 
(Washington,  D.C.),  Order  16  (Balti¬ 
more,  Maryland)  and  Order  4  (Delaware 
Valley)  were  merged  and  expanded  to 
form  the  Middle  Atlantic  marketing  area 
(Order  4)  effective  Augr^t  1,  1970.  Be¬ 
cause  packaged  fluid  milk  products  in 
ending  inventory  in  Order  3  and  Order 
16  had  been  citified  differently  from 
the  classification  provided  under  Order  4, 
it  was  necessary  at  that  time  to  make 
specific  provisions  for  classifying  such 
milk  during  the  first  month  toe  Middle 
Atlantic  marketing  order  was  effective. 
After  toe  order  had  been  in  effect  for 
one  month,  such  references  were  no 
longer  essential  to  the  operation  of  toe 
order.  Accordingly,  references  to  Orders 
3  and  16  should  be  deleted. 

(iii)  Treatment  to  be  accorded  own 
production  of  a  pool  plant  operator.  As 
previously  indicated,  several  persons  who 
operate  distributing  plants  supplied  in 
part  by  own  farm  production  opposed 
any  extension  of  the  marketing  area 
which  would  result  in  full  regulation  of 
their  plants.  They  urged  that,  if  notwith¬ 
standing  toe  marketing  area  was  ex¬ 
panded  to  include  the  territory  in  which 
they  distributed  milk,  operators  of  pool 
plants  with  own  production  be  permitted 
to  assign  their  own  production  pro  rata 
to  the  utilization  at  their  plants  and  that 
such  milk  be  exempted  from  pooling. 
Proponents  pointed  out  that  processors 
with  own  farm  production  are  exempted 
from  pooling  their  own  production  under 
the  New  York-New  Jersey  order. 

Such  exemption  under  the  New  York- 
New  Jersey  order  (applicable  only  to  a 
handler  other  than  a  producer-handler) 
is  limited  to  800  pounds  per  day,  and  is 
permitted  only  in  instances  in  which  the 
milk  handled  in  excess  of  own  farm  pro¬ 
duction  does  not  exceed  1,600  pounds  per 
day. 

These  provisions  reflect  particular  cir- 
ciunstances  in  toe  New  York-New  Jersey 
market  and  may  not  be  presumed  appro¬ 
priate  for  toe  Middle  Atlantic  order 
simply  because  of  their  existence  in 
Order  2.  Under  any  circumstances,  the 
adoption  of  these  provisions  as  contained 
in  Order  2  could  not  be  helpful  to  pro¬ 
ponents  since  their  operations  are  of 
such  size  that  they  exceed  the  exceptions 
provided. 

The  own  farm  production  of  a  handler 
who  receives  milk  from  other  producers 
should  be  treated  in  toe  same  maimer  as 
other  producer  milk.  Such  milk  Is  a  part 
of  the  total  market  supply  of  producer 
milk  and  as  such  it  should  share  equally 
In  the  total  market  for  Class  I  and  Class 
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II  use.  There  is  no  basis  for  the  requested 
exemption  for  own  farm  iHxxiuctloa  and, 
accordingly,  the  request  fw:  such  exemp¬ 
tion  is  denied. 

(iv)  Quality  of  milk  that  a  producer- 
handler  may  purchase  from  pool  plants. 
Under  the  present  order  a  producer- 
handler  must  be  essentially  self-sufficient 
in  that  he  may  not  purchase  milk  from 
other  dairy  farmers  and  may  not  pur¬ 
chase  in  excess  of  10,000  poiuids  of  fluid 
milk  products  from  pool  plants  during 
the  month. 

The  plant  operators  who  proposed  that 
own  productlOTi  received  in  their  plants 
be  exempted  from  pooling  proposed  al¬ 
ternatively  that  the  quantity  of  milk 
which  a  producer-hanffier  is  permitted 
to  pmchased  from  pool  plants  be  in¬ 
creased.  These  individuals  were  inter¬ 
ested  in  obtaining  order  revisions  which 
would  permit  them  to  operate  as  pro¬ 
ducer-handlers  with  only  minor  modifi¬ 
cations  in  their  operating  practices  in 
the  event  that  their  sales  area  was  in¬ 
cluded  within  the  expanded  marketing 
area.  One  such  operator  whose  own  pro¬ 
duction  was  40  percent  of  lus  total  re¬ 
ceipts  urged  that  producer-handlers  be 
permitted  to  purchase  unlimited  quan¬ 
tities  of  fluid  milk  from  pool  plants.  He 
Indicated  that  in  order  to  operate  as  a 
producer-handler  under  the  order  he 
would  need  the  flexibility  of  making  sup¬ 
plemental  purchases  of  as  much  as  100,- 
000  pounds  of  fluid  milk  per  month. 
Another  such  operator  urging  that  pro¬ 
ducer-handler  be  permitted  to  purchase 
fluid  milk  without  limit  from  pool  plants 
indicating  that  his  own  farm  production 
represented  2  percent  of  his  fluid  milk 
requirements. 

Experience  vmder  Federal  orders  gen¬ 
erally  has  demonstrated  that  effective 
regulation  of  the  market  can  be  insured 
without  direct  involvement  of  individuals 
who  produce,  process  and  distribute,  es¬ 
sentially,  the  milk  from  their  own  pro¬ 
duction  and  who  buy  no  milk  from  other 
dairy  farmers.  Individuals  who  assume 
a  dual  role  of  producer  and  handler  and 
who  carry  their  own  balancing  supplies 
seemingly  have  no  economic  advantage 
either  as  a  producer  or  a  handler. 

However,  operators  who  receive  milk 
from  their  own  farm  producticoi  but  re¬ 
ceive  no  milk  directly  from  other  dairy 
farmers  and  who  rely  on  other  plants 
for  substantial  supplemental  supplies 
either  in  bulk  or  packaged  form  are  not 
significantly  different  from  the  opera¬ 
tions  conducted  by  pool  handlers.  In 
addition,  such  individuals  do  not  assume 
the  risk  or  cost  of  providing  a  full  sup¬ 
ply.  If  the  operations  of  such  individuals 
are  not  pooled,  the  pool  does  not  receive 
the  benefits  of  their  Class  I  sale  but  acts 
as  a  supply  balance  for  these  producer- 
handlers  by  carrying  their  necessary 
reserve  milk  supplies. 

Such  operations  should  not  be  treated 
as  producer-handler,  but  should  be  ac¬ 
corded  status  similar  to  that  of  any 
other  handler  receiving  milk  directly 
from  farms.  If  they  sell  a  sufficient  pro¬ 
portion  of  their  milk  in  the  marketing 
area,  they  should  be  accorded  full  pool¬ 


ing  status  and,  thus,  participate  in  the 
equalization  pool. 

Notwithstanding  the  above  conclusion 
It  is  appropriate  that  producer-handlers 
be  permitted  some  tolerance  for  purchas¬ 
ing  fluid  milk  products  from  pool  plants. 
The  present  order  provides  a  limitation 
on  purchases  from  pool  plants  of  10,000 
poimds  per  month.  In  adopting  this  limi¬ 
tation,  the  Assistant  Secretary  in  his  de¬ 
cision  of  May  18, 1970  (35  FR  7924)  con¬ 
cluded  that  “such  limitation  on  a 
producer-handler’s  purchase  will  best  in¬ 
sure  against  the  unintentionable  involve¬ 
ment  in  regulation  of  producer-hsindlers 
as  a  group.  At  the  same  time  such  limit 
should  be  effective  in  deterring  larger 
handlers  with  own  farm  production  from 
evading  the  pooling  of  such  production 
by  seeking  producer-handler  status.” 

While  the  incidence  of  own  farm  pro¬ 
duction  is  far  greater  in  the  area  of  ex¬ 
tension  here  recommended  than  has  been 
the  case  in  the  currently  regulated 
market,  it  is  apparent  that  the  pre¬ 
ponderance  of  handlers  with  own  farm 
production  are  operating  as  producer- 
handlers  without  the  benefit  of  supple¬ 
mental  supplies  from  other  sources. 
Testimony  introduced  at  the  hearing  in¬ 
dicates  that  there  are  at  least  90  juggers 
and  producer-distributors  whose  opera¬ 
tions  are  based  in  the  area  herein  recom¬ 
mended  for  inclusion  in  the  marketing 
area.  Under  the  Pennsylvania  Milk 
Marketing  Act,  operators  in  these  cate¬ 
gories  may  process  only  milk  of  own 
farm  production.  The  extension  of  regu¬ 
lation,  therefore,  should  not  substan¬ 
tially  affect  these  operators  other  than 
the  necessity  for  maintenance  of  records 
and  the  filing  of  such  reports  as  required 
by  the  market  administrator  to  establish 
their  continuing  status  as  producer- 
handlers. 

Any  milk  which  a  producer-handler 
may  dispose  of  to  pool  plants  under  the 
terms  of  the  order  is  considered  to  be  a 
receipt  of  other  source  milk  and  as¬ 
signed  first  to  available  Class  n  utiliza¬ 
tion.  In  the  event  any  such  receipts  are 
necessarily  assigned  to  (Jlass  I,  the  re¬ 
ceiving  handler  is  required  to  make  a 
payment  to  the  pool  on  such  milk  at  the 
difference  between  the  applicable  Class 
I  and  Class  II  prices.  Any  purchase  from 
a  pool  plant  by  a  producer-handler  are 
classified  as  Class  I.  This  procedure  Is 
prescribed  by  the  present  order  and  is 
equally  appropriate  for  the  extended 
order  for  the  identical  reasons  set  forth 
in  the  decision  under  which  they  were 
adopted. 

The  operator  of  a  processing  plant 
located  in  Northern  Pennsylvania  pro¬ 
posed  that,  in  the  event  Northeastern 
Pennsylvania  is  added  to  the  marketing 
area  of  a  Federal  order,  the  provisions 
relating  to  a  producer-handler  be  revised 
to  permit  his  processing  plant  to  pur¬ 
chase  milk  from  6  corporate  farms  in 
which  he  or  members  of  his  family  own 
stock.  Since  Northeastern  Pennsylvania 
is  not  being  added  to  a  Federal  order 
marketing  area  on  the  basis  of  this  hear¬ 
ing,  no  action  with  respect  to  that  pro¬ 
posal  is  required. 

(v)  Conforming  changes  in  the  pro¬ 


ducer  and  producer  milk  definition.  The 
“producer”  and  “producer  milk”  defini¬ 
tion  of  the  order  should  be  revised  to  pre¬ 
clude  the  pooling  under  this  order  of 
milk  received  directly  from  the  farm  at  a 
pool  reserve  processing  plant  operated 
by  a  cooi>erative  association  unless  such 
dairy  farmer  is  a  member  of  the  coopera¬ 
tive  operating  such  plant. 

The  present  provisions  of  the  order 
permit  a  cooperative  that  is  operating  a 
pool  reserve  processing  plant  to  pool  lim¬ 
ited  quantities  of  its  own  member  milk. 
Such  cooperative,  however,  may  pool  un¬ 
limited  quantities  of  additional  milk  if 
such  milk  is  received  at  the  coopera¬ 
tive’s  pool  reserve  processing  plant  di¬ 
rectly  from  the  farms  of  dairy  farmers 
who  are  not  members  of  the  cooperative 
operating  the  plant. 

The  findings  and  conclusions  estab¬ 
lishing  the  need  for  limiting  the  pooling 
of  milk  at  a  cooperative’s  pool  reserve 
processing  plant  to  that  milk  which  is 
received  directly  from  the  farm  of  Its 
members  are  set  forth  in  the  discussion 
on  appropriate  pooling  standards  for  a 
reserve  processing  plant.  To  Implement 
such  findings  and  conclusions  it  is  neces¬ 
sary,  however,  that  conforming  changes 
be  made  in  the  “producer”  and  “producer 
milk”  definition.  Such  terms  should  be 
modified  so  that  they  do  not  apply  in 
those  instances  when  a  dairy  farmer  who 
is  not  a  member  of  the  cooperative  op¬ 
erating  the  pool  reserve  processing  plant 
delivers  milk  directly  from  his  farm  to 
such  plant. 

(vi)  Provisions  of  the  Middle  Atlantic 
milk  order  requiring  no  revision.  Han¬ 
dlers  and  producers  indicated  that  pro¬ 
visions  of  the  Middle  Atlantic  milk  order 
for  which  they  were  proposing  no 
changes  were  appropriate  for  the  ex¬ 
panded  marketing  area. 

No  testimony  was  presented  indicating 
that  the  reasons  set  forth  in  the  decision 
providing  for  the  adoption  of  such  provi¬ 
sions  were  not  equally  applicable  to  reg¬ 
ulation  of  the  expanded  marketing  area. 
For  the  reasons  previously  stated  the  re¬ 
maining  unrevised  provisions  of  the  order 
are  appropriate  for  the  extended  order 
and  are  hereby  adopted. 

Rulings  on  Proposed  Findings 
AND  Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
Interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
Interested  parties  are  Inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

Determination 

The  findings  and  conclusions  of  this 
decision  do  not  require  any  change  in  the 
regulatory  provisions  of  the  order  reg¬ 
ulating  the  handling  of  milk  in  the  New 
York-New  Jersey  marketing  area. 
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Qenkral  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  additlcm  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  Insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determinations 
set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  piirsuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  tentative 
marketing  agreement  and  the  order,  as 
hereby  proposed  to  be  amended,  are  such 
prices  as  will  reflect  the  aforesaid  factors, 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(d)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  tenta¬ 
tive  marketing  agreement  and  the  order 
as  hereby  proposed  to  be  amended,  are  in 
the  current  of  interstate  commerce  or 
directly  burden,  obstruct,  or  affect  inter¬ 
state  commerce  in  milk  or  its  products; 
and 

(e)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  fimctloning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  4  cents  per  hvmdredweight 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to  milk 
specified  in  S  1004.85  of  the  aforesaid 
tentative  marketing  agreement  and  the 
order  as  proposed  to  be  amended. 

Recommended  Marketing  Agreement  and 
Order  Amending  the  Order 

The  recommended  marketing  agree¬ 
ment  is  not  Included  in  this  decision  be¬ 
cause  the  regulatory  provisions  thereof 
would  be  the  same  as  those  contained  in 
the  order,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 
the  order,  as  amended,  regulating  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  is  recommended  as  the 
detailed  and  appropriate  means  by  which 
the  foregoing  conclusions  may  be  carried 
out: 


PART  1004 — MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 


Subpart — Order  Regulating  Handling 


Sec. 

General  Provisions 

1004.1 

General  provisions. 

Definitions 

1004.2 

Middle  Atlantic  marketing  area. 

1004.3 

Route  disposition. 

1004.4 

Plant. 

1004.5 

[Reserved] 

1004.6 

[Reserved] 

1004.7 

Pool  plant. 

1004.8 

Nonpool  plant. 

1004.9 

Handler. 

1004.10 

Producer-handler. 

1004.11 

Dairy  farmer. 

1004.12 

Producer. 

1004.13 

Producer  milk. 

1004.14 

Other  source  milk. 

1004.15 

Fluid  milk  product. 

1004.16 

[Reserved] 

1004.17 

Pilled  milk. 

1004.18 

Exempt  milk. 

1004.19 

[Reserved] 

1004.20 

Cooperative  association. 

Handler  Reports 

1004.30 

Reports  of  receipts  and  utilization. 

1004.31 

[Reserved] 

1004.32 

Other  reports. 

Classification  or  Milk 

1004.40 

Classes  of  utilization. 

1004.41 

Shrinkage. 

1004.42 

Classification  of  transfers  and 
diversions. 

1004.43 

General  rules. 

1004.44 

Classification  of  producer  milk. 

1004.45 

Meuket  administrator’s  reports  and 
annoimceemnts  concerning  clas¬ 
sification. 

Class  Prices 

1004.50 

Class  prices. 

1004.51 

Basic  formula  price. 

1004.52 

.Location  differentials  to  handlers. 

1004.53 

'Announcement  of  class  prices  and 
producer  butterfat  differential. 

1004.54 

Equivalent  prices  or  Indexes. 

Uniform  Prices 


1004.60  Pool  .  obligation  of  each  pool 

handler. 

1004.61  Computation  of  weighted  average 

price  and  uniform  prices  for  base 
milh  and  excess  milk. 

1004.62  Announcement  of  weighted  av¬ 

erage  price  and  uniform  prices 
for  base  milk  and  excess  milk. 

Payments  for  Milk 

1004.70  Producer-settlement  fund. 

1004.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1004.72  Pairments  from  the  producer-set¬ 

tlement  fimd. 

1004.73  Payments  to  producers  and  to  co¬ 

operative  associations. 

1004.74  Butterfat  differential. 

1004.76  Location  differentials  to  producers 
and  on  nonpool  milk. 

1004.76  Payments  by  a  handler  operating 

a  partially  regulated  distribut¬ 
ing  plant. 

1004.77  Adjustment  of  accounts. 

1004.78  [Reserved] 

1004.79  Direct  delivery  dlfferentlaL 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1004.85  Assessment  for  order  administra¬ 

tion. 

1004.86  Deduction  fcnr  marketing  services. 


Sec. 

Base-Excess  Plan 

1004.90 

Base  milk. 

1004.91 

Excess  milk. 

1004.92 

Computation  of  base  for  each 
producer. 

1004.93 

Base  rules. 

1004.94 

Relinquishing  a  base. 

1004.95 

Announcement  of  base. 

Advertising  and  Promotion  Program 

1004.110  Agency. 

1004.111  Composition  of  the  Agency. 

1004.112  Term  of  office. 

1004.113  Selection  of  Agency  members. 

1004.114  Agency  operating  procedure. 

1004.115  Powers  of  the  Agency. 

1004.116  Duties  of  the  Agency. 

1004.117  Advertising,  research,  education, 

and  promotion  program. 

1004.118  Limitation  of  expenditures  by  the' 

Agency. 

1004.119  Personal  liability. 

1004.120  Procedure  for  requesting  refunds. 

1004.121  Duties  of  the  market  administra¬ 

tor. 

1004.122  Liquidation. 

Authoritt  :  The  provisions  of  this  subpart 
Issued  under  secs.  1-19,  48  Stat.  31,  as 
amended;  7  UB.C.  601-674. 

Subpart — Order  Regulating  Handling 
General  Provisions 
§  1004.1  General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
Incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

§  1004.2  Middle  Atlantic  marketing  area. 

“Middle  Atlantic  marketing  area” 
thereinafter  called  the  “marketing 
area”)  means  all  territory  within  the 
boundaries  of  the  following  places,  in¬ 
cluding  piers,  docks  and  wharves  and 
territory  within  such  boundaries  occu¬ 
pied  by  government  (municipal.  State, 
or  Federal)  reservations,  installations, 
institutions  or  other  similar  establish¬ 
ments: 

(a)  The  District  of  Columbia. 

(b)  The  State  of  Delaware. 

(c)  In  the  State  of  Maryland: 

( 1 )  The  counties  of : 

Anne  Arundel.  Kent. 

Baltimore.  Montgomery. 

Calvert.  Prince  Ge<H'ges. 

Caroline.  Queen  Annes. 

Carroll.  Somerset. 

CecU.  St.  Marys. 

Charles.  Talbot. 

Dorchester.  Washington. 

Frederick.  Wicomico. 

Harford.  Worcester. 

Howard. 

(2)  The  city  of  Baltimore. 

(d)  In  the  State  of  New  Jersey: 

(1)  The  counties  of: 

Atlantic.  Cumberland. 

Burlington.  Gloucester. 

Camden.  Mercer. 

Cape  May.  Salem. 

(2)  In  Ocean  County: 

(1)  The  townships  of: 

Eagleswood.  Ocean. 

Lacey.  Stafford. 

Long  Beach.  Union. 

Little  Egg  Harbor. 
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(il)  Theboroughs^f: 

Barnegat  Light.  Ship  Bottom. 

Beach  Haven.  Tuckerton. 

Harvey  Cedars. 

(e)  In  the  State  of  Pennsylvania,  th© 
counties  of: 

Adams.  Juniata. 

Bucks.  Lancaster. 

Chester.  Lebanon. 

Cximberland.  Montgomery. 

Dauphin.  Perry. 

Delaware.  Philadelphia. 

Franklin.  York. 

Fulton. 

(f)  In  the  State  of  Virginia: 

(1)  The  counties  of : 

Arlington.  Loudoun. 

Fairfax.  Prince  William. 

(2)  The  cities  of: 

Alexandria.  Fairfax. 

Falls  Church. 

§  1004.3  Route  disposition. 

“Route  disposition”  means  any  deliv¬ 
ery  of  a  fluid  milk  product  from  a  plant 
to  a  retail  or  wholesale  outlet  (including 
any  delivery  through  a  distribution 
depot,  by  a  vendor,  from  a  plant  store  or 
through  a  vending  machine)  except  any 
delivery  to  a  plant. 

§  1004.4  Want. 

“Plant”  means  the  land  and  buildings 
together  with  their  surroundings,  facil¬ 
ities  and  equipment,  whether  owned  or 
operated  by  one  or  more  persons,  con¬ 
stituting  a  single  operating  unit  or  estab¬ 
lishment  for  the  receiving,  processing  or 
packaging  of  milk  or  milk  products  (in¬ 
cluding  filled  milk) .  However,  a  separate 
facility  used  only  for  the  purpose  of 
transferring  bulk  milk  from  one  tank 
truck  to  another  tank  truck  or  only  as 
a  distribution  depot  for  fluid  milk  prod¬ 
ucts  in  transit  for  route  distribution  shall 
not  be  included  under  this  definition. 

§  1004.5  [Re.«iervod] 

§  1004.6  [Reserved] 

§  1004.7  Pool  plant. 

Except  as  provided  in  paragraph  (f)  of 
this  section,  “pool  plant”  means  a  plant 
(except  a  producer-handler  plant  or  the 
plant  of  a  handler  pursuant  to  §  1004.9 
(e))  specified  in  paragraphs  (a)  through 
(e)  of  this  section. 

(a)  A  plant  from  which  during  the 
month  a  volume  not  less  than  50  percent 
of  its  receipts  described  in  subparagraph 
(1)  or  (2)  of  this  paragraph  is  disposed 
of  as  Class  I  milk  (except  filled  milk) 
and  a  volume  not  less  than  10  percent 
of  such  receipts  is  disposed  of  as  route 
disposition  (other  than  as  filled  milk) 
In  the  marketing  area; 

(1)  Milk  received  at  such  plant  di¬ 
rectly  from  dairy  farmers  (including 
milk  diverted  as  producer  milk  pursuant 
to  §  1004  12,  by  either  the  plant  operator 
or  by  a  cooperative  association,  but  ex¬ 
cluding  the  milk  of  dairy  farmers  for 
other  markets)  and  from  a  cooperative 
In  its  capacity  as  a  handler  pursuant  to 
9  1004.9(c) ;  or 

(2)  In  the  case  of  a  plant  with  no 
receipts  described  in  subparagraph  (1) 


of  this  paragraph,  receipts  of  fluid  milk 
products  (other  than  filled  milk)  from 
other  plants. 

(b)  Any  plant  not  meeting  the  condi¬ 
tions  of  paragr{q>h  (a)  of  this  section 
from  which  during  the  month  a  quan¬ 
tity  of  fluid  milk  products  (other  than 
filled  milk)  not  less  than  the  applicable 
percentage  (as  specified  in  subparagraph 
(1)  of  this  paragraph)  of  such  plant’s 
receipts  of  milk  from  dairy  farmers  (in¬ 
cluding  milk  diverted  as  producer  milk 
pursuant  to  §  1004.12  by  either  the  plant 
operator  or  by  a  cooperative  associa¬ 
tion)  and  from  a  cooperative  association 
in  its  capacity  as  a  handler  pursuant  to 
§  1004.9(c)  is  moved  to  a  plant(s)  meet¬ 
ing  the  percentage  disposition  require¬ 
ments  specified  in  paragraph  (a)  of  this 
section  with  respect  to  its  total  receipts 
of  fluid  milk  products  (other  than  filled 
milk)  from  dairy  farmers,  cooperative 
associations  as  handlers  piursuant  to 
§  1004.9(c)  and  from  other  plants.  How¬ 
ever,  a  plant  shall  not  qualify  pursuant 
to  this  paragraph  in  any  month  in  which 
a  greater  proportion  of  its  qualifying 
shipments  are  made  to  a  plant  (s)  reg¬ 
ulated  under  another  Federal  order  than 
to  plants  regulated  under  this  order. 

(1)  The  applicable  percentage  for  the 
purpose  of  this  paragraph  shall  be; 

(i)  50  percent  for  any  month  of  Sep¬ 
tember  through  February;  and 

(ii)  40  percent  for  any  month  of 
March  through  August. 

(c)  A  reserve  processing  plant  which 
was  a  pool  plant  under  the  Delaware 
Valley,  Upper  Chesapeake  Bay  or  Wash¬ 
ington,  D.C.,  orders  in  each  of  the  12 
months  preceding  the  effective  date  of 
this  order  which  does  not  meet  the  con¬ 
ditions  for  pool  status  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section  shall 
continue  to  hold  such  status  in  each  con¬ 
secutive  succeeding  month  in  which; 

(1)  It  is  owned  and  operated  by  a 
handler  who  also  operates  a  plant  quali¬ 
fied  pursuant  to  paragraph  (a)  of  this 
section; 

(2)  The  handler  files  a  written  re¬ 
quest  with  the  market  administrator  on 
or  before  the  effective  date  of  this  order 
requesting  pool  status  for  such  plant 
under  this  paragraph; 

(3)  The  plant  does  not  qualify  as  a 
pool  plant  pursuant  to  the  provisions 
of  another  Federal  order; 

(4)  'The  plant,  in  combination  with  a 
distributing  plant  of  such  handler,  meets 
the  performance  standards  of  paragraph 

(a)  of  this  section; 

(5)  No  plant  of  such  handler  is  a 
means  for  qualification  of  any  other 
plant  for  pooling  pursuant  to  paragraph 

(b)  of  this  section;  and 

(6)  The  handler  notifies  the  market 
administrator  each  month,  at  the  time 
of  filing  reports  pursuant  to  §  1004.30  in 
the  detail  prescribed  by  the  market  ad¬ 
ministrator,  with  respect  to  any  receipts 
from  dairy  farmers  delivering  to  such 
plant  not  meeting  the  health  require¬ 
ments  for  disposition  as  fluid  milk  in  the 
marketing  area. 

(d)  A  reserve  processing  plant  op¬ 
erated  by  a  cooperative  association  at 
which  milk  from  dairy  farmers  Is  re¬ 


ceived  if  the  total  of  fluid  milk  products 
(except  filled  milk)  transferred  from 
such  cooperative  association  plant(s) 
to,  and  the  milk  of  member  producers 
physically  received  at,  pool  plants  pur¬ 
suant  to  §  1004.7(a)  is  not  less  than  50 
percent  of  the  total  milk  of  member 
producers  during  the  month:  Provided, 
That  such  cooperative  shall  notify  the 
market  administrator  each  month,  at 
the  time  of  filing  reports  pursuant  to 
§  1004.30  in  the  detail  prescribed  by  the 
market  administrator,  with  respect  to 
any  receipts  from  member  dairy  farmers 
delivering  to  such  plant  not  meeting  the 
health  r^uirements  for  disposition  as 
fluid  milk  in  the  marketing  area. 

(e)  Subject  to  the  conditions  of  sub- 
paragraph  (1)  of  this  paragraph,  a  plant 
that  was  qualified  pursuant  to  para¬ 
graph  (b)  of  this  section  during  each  of 
the  immediately  preceding  months  of 
September  through  February  shall  re¬ 
main  so  qualified  during  the  following 
months  of  March  through  August,  un¬ 
less  written  application  is  filed  by  the 
plant  operator  vrtth  the  market  adminis¬ 
trator  on  or  before  the  first  day  of  any 
such  month  requesting  that  the  plant  be 
designated  a  nonpool  plant  for  such 
month  and  each  subsequent  month  of 
such  period  during  which  it  does  not 
otherwise  qualify  pursuant  to  said  para¬ 
graph  (b) ; 

(1)  The  automatic  pooling  status  of 
any  plant  pursuant  to  this  paragraph 
shall  be  canceled  beginning  on  the  first 
day  of  any  month  during  the  March 
through  August  period  in  which  another 
supply  plant  is  qualified  for  pooling 
through  shipments  to  the  same  plants 
through  which  such  automatic  pooling 
status  was  acquired. 

(f)  A  plant  specified  in  subparagraph 
(1)  or  (2)  of  this  paragraph  shall,  ex¬ 
cept  as  provided  in  §§  1004.32(e)  and 
1004.71(c),  be  exempt  from  the  provi¬ 
sions  of  this  part: 

(1)  Any  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which 
would  be  subject  to  the  classification  and 
pricing  provisions  of  another  order  issued 
pursuant  to  the  Act  unless  the  Secretary 
determines  that  a  greater  volume  of 
Class  I  milk,  except  filled  milk,  is  dis¬ 
posed  of  from  such  plant  as  route  dis¬ 
position  in  the  Middle  Atlantic  market¬ 
ing  area  than  is  so  disposed  of  in  a  mar¬ 
keting  area  regulated  pursuant  to  such 
other  order;  or 

(2)  Any  plant  subject  to  the  classifi¬ 
cation  and  pricing  provisions  of  another 
order  issued  pursuant  to  the  Act,  not¬ 
withstanding  its  status  under  this  order 
pursuant  to  paragraphs  (a)  or  (b)  of 
this  section. 

§  1004.8  Nonpool  plant. 

“Nonpool  plant”  means  a  plant  other 
than  a  pool  plant.  The  following  cate¬ 
gories  of  nonpool  plants  are  further 
defined: 

(a)  “Other  order  plant”  means  a  plant 
that  Is  fully  subject  to  the  pricing  and 
payment  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
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as  defined  In  any  order  (including  this 
part)  Issued  pursuant  to  the  Act. 

(c)  “Partially  regxilated  distributing 
plant”  means  a  plant  which  is  not  a  pool 
plant,  a  producer-handler  plant,  an  other 
order  plant,  or  the  plant  of  a  handler 
pursuant  to  5  1004.9(e),  from  which 
fluid  milk  products  in  consumer-type 
packages  or  dispenser  units  are  disposed 
of  as  route  disposition  in  the  marketing 
area  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  plant  which  is  not  a  pool  plant,  a  pro¬ 
ducer-handler  plant,  an  other  order 
plant,  or  the  plant  of  a  handler  pursuant 
to  §  1004.9(e) ,  from  which  fluid  milk 
products  are  shipped  during  the  month 
to  a  plant  qualified  under  §  1004.7. 

§  1004.9  Handler. 

“Handler”  means  any  person  described 
in  paragraphs  (a)  through  (f)  of  this 
section.  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant  or  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section  shall  be  a  “pool  handler”. 

(a)  Any  person  in  his  capacity  as  the 
operator  of : 

(1)  A  pool  plant; 

(2)  A  partially  regulated  distributing 
plant; 

( 3 )  An  unregulated  supply  plant ;  or 

(4)  An  other  order  plant. 

(b)  Any  cooperative  association  with 
respect  to  the  milk  of  any  producer 
which  it  causes  to  be  diverted  in  accord¬ 
ance  with  the  provisions  of  §  1004.12  to 
a  nonpool  plant  for  the  account  of  such 
cooperative  association. 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  its  producer  mem¬ 
bers  which  is  delivered  from  the  farm 
to  the  pool  plant  of  another  person  in  a 
tank  truck  owned  and  operated  by  or  un¬ 
der  contract  to  such  cooperative  associa¬ 
tion,  unless  both  the  cooperative  asso¬ 
ciation  smd  the  operator  of  the  pool 
plant  notify  the  market  administrator 
in  writing  prior  to  the  first  day  of  the 
month  that  the  plant  operator  will  be 
responsible  for  payment  for  the  milk  and 
is  purchasing  the  milk  on  the  basis  of 
farm  weights  determined  by  farm  bulk 
tank  calibrations  and  butterfat  tests 
based  on  samples  taken  at  the  farm. 
Milk  for  which  the  cooperative  associa¬ 
tion  is  qualified  pursuant  to  this  para¬ 
graph  shall  be  deemed  to  have  been  re¬ 
ceived  at  the  location  of  the  pool  plant 
to  which  such  milk  is  delivered. 

(d)  A  producer-handler. 

(e)  A  governmental  agency  in  Its  ca¬ 
pacity  as  the  operator  of  a  plant  with 
route  disposition  in  the  marketing  area. 

(f )  Any  other  person  who  by  purchase 
or  direction  causes  milk  of  producers  to 
be  picked  up  at  the  farm  and/or  moved 
to  a  plant. 

§  1004.10  Producer-handler. 

“Producer-handler”  means  any  person 
who  operates  a  dairy  farm  and  a  plant 
with  route  disposition  in  the  marketing 
area,,  and  who  meets  the  conditions  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section: 


(a)  The  sole  source  of  siipply  of 
fluid  milk  products  is  his  own  farm  pro¬ 
duction  and  transfers  of  such  products 
from  pool  plants; 

(b)  The  quantity  of  fluid  milk  prod¬ 
ucts  received  from  pool  plants  during  the 
month  does  not  exceed  10,000  pounds; 
and 

(c)  Such  person  furnishes  proof  satis¬ 
factory  to  the  market  administrator  that 
the  maintenance  and  management  of  all 
dairy  animals  and  other  resources  nec¬ 
essary  to  produce  the  entire  amount  of 
fluid  milk  products  handled  (excluding 
transfers  from  pool  plants),  and  the 
operation  of  the  plant  are  each  the  per¬ 
sonal  enterprise  of  and  at  the  personal 
risk  of  such  person. 

(d)  Sections  1004.40  through  1004.45, 
1004.50  through  1004.54,  1004.60  through 
1004.62,  1004.70  through  1004.79,  1004.85 
and  1004.86, 1004.90  through  1004.95,  and 
1004.110  through  1004.122  shall  not  ap¬ 
ply  to  a  producer-handler. 

§  1004.11  Dairy  farmer. 

“Dairy  farmer”  means  any  person  who 
produces  milk  which  is  delivered  in  b;ilk 
to  a  plant.  A  dairy  farmer  shall  be  a 
“dairy  farmer  for  other  markets”  with 
respect  to  milk  reported  pursuant  to 
5  1004.7(c)(6)  or  the  proviso  of  para¬ 
graph  (d)  of  said  §  1004.7. 

§  1004.12  Producer. 

Subject  to  the  conditions  of  para¬ 
graph  (e)  and  the  exceptions  of  para¬ 
graph  (f)  of  this  section,  “producer” 
means  any  person  described  in  para¬ 
graphs  (a)  through  (d)  of  this  section. 

(a)  A  dairy  farmer  with  respect  to 
milk  which  is  received  at  a  pool  plant 
pursuant  to  §  1004.7  (a),  (b),  (c)  or 
(e)  directly  from  the  farm  Including 
milk  received  at  a  pool  plant  pursuant  to 
§  1004.7(c)  as  milk  diverted  from  a  pool 
plant  pursuant  to  §  1004.7  (a) ,  (b) ,  or 
(e). 

(b)  A  dairy  farmer  with  respect  to  milk 
which  is  received  at  a  pool  plant  pur¬ 
suant  to  5  1004.7(d):  Provided,  That 
such  milk  is  received  directly  from  the 
farm  of  one  who  is  a  member  of  the 
cooperative  operating  the  plant  or  is 
received  as  milk  diverted  from  a  pool 
plant  pursuant  to  §  1004.7  (a) ,  (b)  or 

(e) . 

(c)  A  dairy  farmer  with  respect  to 
milk  received  by  a  cooperative  associa¬ 
tion  in  its  capacity  as  a  handler  pursuant 
to  §  1004.9(c). 

(d)  A  dairy  farmer  with  respect  to 
milk  which  is  diverted  to  a  nonpool  plant 
(other  than  a  producer-handler  plant) 
in  accordance  with  the  conditions  of 
subparagraphs  (1)  and  (2)  of  this 
paragraph. 

(1)  Dming  any  month  of  March 
through  August. 

(2)  Not  more  than  10  days  production 
during  any  month  of  September  through 
February  imless  all  of  the  diversions  of 
member  and  nonmember  milk,  as  the 
case  may  be,  are  pursuant  to  subdivision 
(1)  or  (ii) ,  respectively,  of  this  subpara¬ 
graph  and  they  fall  within  the  limits  pre¬ 
scribed  thereunder.  If  a  handler  divert¬ 


ing  milk  pursuant  to  this  subparagraph 
diverts  milk  of  any  dairy  farmer  in  ex¬ 
cess  of  the  limits  prescribed  such  dairy 
farmer  shall  be  a  producer  only  with 
respect  to  that  milk  physically  received 
at  a  pool  plant. 

(i)  All  of  the  diversions  of  milk  of 
members  of  a  cooperative  association  to 
nonpool  plants  are  for  the  account  of 
such  cooperative  association  and  the 
amount  of  member  milk  so  diverted  does 
not  exceed  25  percent  of  the  volume  of 
milk  of  all  members  of  such  cooperative 
association  received  at  all  pool  plants 
during  such  month. 

(ii)  All  of  the  diversions  of  milk  of 
dairy  farmers  who  are  not  members  of 
a  cooperative  association  diverting  milk 
for  its  own  account  during  the  month 
are  diversions  by  a  handler  in  his  capac¬ 
ity  as  the  operator  of  a  pool  plant  from 
which  the  quantity  of  such  nonmember 
milk  so  diverted  does  not  exceed  25  per¬ 
cent  of  the  total  of  such  nonmember  milk 
delivered  to  such  handler  during  the 
month. 

(e)  Milk  which  is  diverted  in  accord¬ 
ance  with  the  provisions  of  this  section 
shall  be  deemed  to  have  been  received  by 
the  handler  for  whose  account  it  is 
diverted  at  a  pool  plant  at  the  location 
of  the  plant  from  which  it  Is  diverted, 
except  that,  for  the  purpose  of  applying 
location  adjustments  pursuant  to 
§5  1004.52  and  1004.75  and  the  direct- 
delivery  differential  pursuant  to 
§  1004.79,  milk  which  is  Averted  in  the 
manner  described  in  subparagraph  (1), 

(2),  or  (3)  of  this  paragraph  shall  be 
treated  as  though  received  at  the  location 
of  the  plant  to  which  diverted. 

(1)  Diverted  from  a  pool  plant  at 
which  no  location  adjustment  credit  Is 
applicable  to  a  plant  at  which  a  location 
adjustment  credit  is  applicable. 

(2)  Diverted  from  a  pool  plant  at 
which  a  location  adjustment  credit  is  ap¬ 
plicable  to  a  plant  at  which  a  greater 
location  adjustment  credit  is  applicable. 

(3)  Diverted  from  a  pool  plant  in  the 
direct-delivery  zone  to  a  plant  outside 
such  direct-delivery  zone. 

(f)  This  definition  shall  not  include  a: 

(1)  Producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Dairy  farmer  for  other  markets; 

(3)  (jrovemment  agency  which  is  a 
handler  pursuant  to  §  1004.9(e) ; 

(4)  Dairy  farmer  with  respect  to  milk 
reported  as  milk  diverted  to  an  other 
order  plant  if  any  portion  of  such  dairy 
farmer’s  milk  so  moved  is  assigned  to 
CHass  I  under  the  provisions  of  such  other 
order;  or 

(5)  Dairy  farmer  with  respect  to  milk 
physically  received  at  a  pool  plant  as 
diverted  milk  from  an  other  order  plant 
if  all  of  the  milk  so  received  from  such 
dairy  farmer  is  assigned  to  Cflass  n  and 
the  milk  is  treated  as  producer  milk  un¬ 
der  the  provisions  of  such  other  order. 

§  1004.13  Producer  milk. 

“Producer  milk”  means  any  skim  milk 
or  butterfat  contained  in  milk : 
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(a)  Received  at  a  pool  plant  pursuant 
to  §  1004.7  (a) ,  (b) ,  (c)  or  (e)  directly 
from  the  farm  including  milk  received 
at  a  pool  plant  pursuant  to  §  1004.7(c) 
as  milk  diverted  from  a  pool  plant  pur¬ 
suant  to  §  1004.7  (a) ,  (b) ,  or  (e) . 

(b)  Received  at  a  pool  plant  pursuant 
to  §  1004.7(d) :  Provided,  That  such  milk 
is  received  directly  from  the  farm  of  one 
who  is  a  member  of  the  cooperative 
operating  the  plant  or  is  received  as  milk 
diverted  from  a  pool  plant  pursuant  to 
§  1004.7  (a), (b), or  (e). 

(c)  Received  from  producers  by  a  co¬ 
operative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1004.9(c) ;  or 

(d)  Diverted  to  a  nonpool  plant  in  ac¬ 
cordance  with  the  provisions  of  §  1004.12. 

§  1004.14  Other  source  milk. 

“Other  source  milk”  means  all  skhn 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Receipts  in  the  form  of  fluid  milk 
products  from  any  source  other  than  pro¬ 
ducers,  pool  plants,  or  from  a  coopera¬ 
tive  association  in  its  capacity  as  a 
handler  pursuant  to  S  1004.9(c) ; 

(b)  Receipts  (including  any  Class  n 
product  produced  in  the  handler’s  plant 
during  a  prior  month)  in  a  form  other 
than  as  a  fluid  milk  product  which  are 
reprocessed,  converted,  or  combined  with 
another  product  during  the  month;  and 

(c)  Receipts  in  a  form  other  than  a 
fluid  milk  product  for  which  the  handler 
falls  to  establish  a  disposition. 

§  1004.15  Fluid  milk  product. 

“Fluid  milk  product”  means  milk,  skim 
milk  (including  concentrated  and  recon¬ 
stituted  milk  or  skim  milk),  buttermilk, 
cultured  buttermilk,  flavored  milk,  milk 
drinks  (plain  or  flavored),  filled  milk, 
and  (except  ice  cream,  ice  cream  mixes, 
ice  milk  mixes,  milkshake  mixes,  eggnog, 
yogurt,  condensed  or  evaporated  milk, 
and  any  product  which  contains  6  per¬ 
cent  or  more  nonmilk  fat  [or  oil])  any 
mixture  in  fluid  form  of  cream  and  milk 
or  skim  milk  containing  less  than  10 
percent  butterfat:  Provided,  That  when 
the  product  is  modified  by  the  addition 
of  nonfat  milk  solids,  the  amount  of 
skim  milk  to  be  included  within  this 
definition  shall  be  only  that  amoimt 
equal  to  the  weight  of  skim  milk  in  an 
equal  voliune  of  unmodifled  product  of 
the  same  nature  and  butterfat  content. 

§  1004.16  [Reserved] 

§  1004.17  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted 
or  modified  by  the  additi<m  of  nonfat 
milk  solids),  with  or  without  milkfat, 
so  that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product;  and  con¬ 
tains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§  1004.18  Exempt  milk. 

“Exempt  milk”  means  bulk  fluid  milk 
products  received  at  a  pool  plant  or 
a  partially  regulated  distributing  plant 
from  the  plant  of  a  handler  pursuant  to 


§  1004.9(e)  for  processing  and  packaging 
and  for  which  an  equivalent  quantity  of 
packaged  fluid  milk  products  is  returned 
to  such  handler  during  the  month. 

§  1004.19  [Reserved] 

§  1004.20  (Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the 
association: 

(a)  Is  qualified  under  the  provisions 
of  the  Act  of  Congress  of  February  18, 
1922,  as  amended,  known  as  the  “Capper- 
Volstead  Act”; 

(b)  Has  full  authority  in  the  sale  of 
milk  of  its  members  and  is  engaged  in 
making  collective  sales  of  or  marketing 
milk  or  milk  products  for  its  members; 
and 

(c)  Has  its  entire  activities  under  the 
control  of  its  members. 

Handler  Reports 

§  1004..^0  Reports  of  receipts  and  utili¬ 
zation. 

(a)  On  or  before  the  eighth  day  after 
the  end  of  each  month  each  handler 
with  respect  to  each  of  his  pool  plants 
shall  report  for  the  month  to  the  market 
administrator  in  the  detail  and  on  forms 
prescribed  by  the  market  administrator 
as  follows: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(1)  Receipts  of  producer  milk  (includ¬ 
ing  such  handler’s  own  production) ; 

(ii)  Receipts  of  fluid  milk  products 
from  other  pool  plants  and  milk  received 
from  a  cooperative  association  for  which 
it  is  a  handler  pursuant  to  §  1004.9(c) ; 
and 

(iii)  Receipts  of  other  source  milk; 

(2)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  and  end  of  the 
month;  and 

(3)  Hie  utilization  of  £dl  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  paragraph,  showing 
separately  in-area  route  disposition,  ex¬ 
cept  filled  milk,  and  filled  milk  route 
disposition  in  the  area; 

(b)  Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  as  required  in  paragraph  (a) 
of  this  section,  except  that  receipts  of 
milk  from  dairy  farmers  shall  be  re¬ 
ported  in  lieu  of  producer  milk;  such  re¬ 
port  shall  include  a  separate  statement 
showing  the  quantity  of  reconstituted 
skim  milk  in  fluid  milk  products  disposed 
of  on  routes  in  the  marketing  area; 

(c)  Each  producer-handler  and  each 
handler  pwrsuant  to  §  1004.9(e)  shall 
make  reports  to  the  market  administra¬ 
tor  at  such  time  and  in  such  manner  as 
the  market  administrator  may  prescribe; 
and 

(d)  On  or  before  the  eighth  day  after 
the  end  of  each  month,  each  cooperative 
association  shall  report  with  respect  to 
milk  for  which  it  is  a  handler  pursuant 
to  §  1004.9  (b)  or  (c)  as  follows: 

(1)  Receipts  of  skim  milk  and  butter¬ 
fat  from  producers; 

(2)  Utilization  of  skim  milk  and 


butterfat  diverted  to  nonpool  plants; 
and 

(3)  Hie  quantities  of  skim  milk  and 
butterfat  delivered  to  each  pool  plant 
of  another  handler. 

§  1004.31  [Reserved] 

§  1004.32  Other  reports. 

(a)  Each  pool  handler  shall  report  to 
the  market  administrator'  in  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  On  or  before  the  25th  day  after 
the  end  of  the  month  for  each  pool  plant, 
his  producer  payroll  for  such  month 
which  shall  diow  for  each  producer: 

(1)  His  name  and  address; 

(ii)  The  total  pounds  of  milk  received 
from  such  producer; 

(iii)  Hie  average  butterfat  content  of 
such  milk;  and 

(iv)  The  net  amount  of  the  handler’s 
payment,  together  with  the  price  paid 
and  the  amount  and  nature  of  any 
deduction; 

(2)  Such  other  information  with  re¬ 
spect  to  receipts  and  utilization  of  butter¬ 
fat  and  skim  milk  as  the  market  admin¬ 
istrator  shall  prescribe. 

(b)  Promptly  after  a  producer  moves 
from  one  farm  to  another,  or  starts  or 
resumes  deliveries  to  a  pool  handler,  the 
handler  shall  file  with  the  market  ad¬ 
ministrator  a  report  stating  the  pro¬ 
ducer’s  name  and  post  office  address,  the 
health  department  permit  number,  if 
applicable,  the  date  on  which  the  changes 
took  place,  and  the  farm  and  plant  loca¬ 
tion  involved. 

(c)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  does  not 
elect  to  make  payments  pursuant  to 
§  100i.76(b)  shall  report  the  same  in¬ 
formation  as  required  in  paragraph  (a) 
of  this  section  with  respect  to  dairy 
farmers  from  whom  he  receives  milk. 

(d)  On  or  before  the  20th  day  after 
the  end  of  the  month,  each  handler  pur¬ 
suant  to  S  1004.9(f)  shall  report  to  the 
market  administrator,  in  the  detail  and 
on  forms  prescribed  by  the  market  ad¬ 
ministrator,  all  transactions  wherein 
milk  was  bought  or  dealt  in,  giving  the 
following  information; 

(1)  The  name  and  address  of  any  co¬ 
operative  association  or  producer  for 
whom  the  handler  by  either  piurchase  or 
direction  caused  milk  of  producers  to  be 
moved  to  a  plant; 

(2)  The  total  pounds  of  milk  involved 
in  the  transaction,  and  the  average  but¬ 
terfat  content  of  such  milk;  and 

(3)  Such  other  information  with  re¬ 
spect  to  such  transaction  as  the  market 
administrator  may  prescribe. 

(e)  Each  handler  operating  a  plant 
described  in  §  1004.7(f)  shall,  with  re¬ 
spect  to  total  receipts  and  utilization  or 
disposition  of  skim  milk  and  butterfat  at 
such  plant,  make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator  may 
require  (in  lieu  of  other  reports  specified 
in  this  section  or  in  §  1004.30)  and  allow 
verification  of  such  reports  by  the  market 
administrator. 
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Cu^iFicATicnr  or 
S  1004.40  QasBes  of  utilization. 

Subject  to  the  oondlttcms  set  forth  in 
S§  1004.41  through  1004.44,  all  skim  milk 
and  butterfat  required  to  be  reported  by 
a  handler  pursuant  to  SS  1004.30  and 
1004.32  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  as  a  fiuld  milk  product 
except  as  provided  in  paragraph  (b)  (2). 

(3) ,  or  (7)  of  this  section; 

(2)  Contained  in  Inventory  of  pack¬ 
aged  fiuld  milk  products  on  hand  at  the 
end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  milk. 

(b)  Class  II  milk.  Class  n  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce  any  product  other 
than  a  fiuld  milk  product; 

(2)  Disposed  of  for  livestock  feed; 

(3)  Contained  in  fiuid  milk  products 
which  are  dumped,  if  the  handler  gives 
the  market  administrator  such  advance 
notice  of  Intent  to  dump  as  the  market 
administrator  may  prescribe; 

(4)  Contained  in  inventory  of  fluid 
milk  products  in  bulk  which  are  on  hand 
at  the  end  of  the  month; 

(5)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  S  1004.41(b)  (1) ,  but  not  to  exceed 
the  following: 

(i)  Two  percent  of  producer  milk  re¬ 
ceived  at  a  pool  plant;  plus 

(ii)  One  and  one-half  percent  of  milk 
received  at  a  pool  plant  from  a  coopera¬ 
tive  association  in  its  capacity  as  a  han¬ 
dler  pursuant  to  §  1004.9(c) ;  plus 

(iii)  One  and  one-half  percent  of  milk 
received  at  a  pool  plant  in  bulk  tank  lots 
from  other  pool  plants;  plus 

(iv)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk  from 
an  other  order  plant,  exclusive  of  the 
quantity  for  which  Class  n  utilization 
was  requested  by  the  handler  (and  by  the 
operator  of  such  other  order  plant  if  such 
receipt  is  fully  subject  to  the  classifica¬ 
tion  and  pricing  provisions  of  such  other 
order) ;  plus 

(V)  One  and  one-half  percent  of  re¬ 
ceipts  from  dairy  farmers  for  other  mar¬ 
kets  pursuant  to  §  1004.11  and  receipts 
of  fluid  milk  products  in  bulk  from  im- 
regulated  supply  plants,  exclusive  of  the 
quantity  for  which  Class  n  utilization 
was  requested  by  the  handler;  less 
(vl)  One  and  one-half  percent  of  milk 
moved  in  bulk  tank  lots  from  a  pool  plant 
to  other  plants;  and  plus 

(vil)  One-half  of  1  percent  in  receipts 
of  producer  milk  by  a  cooperative  asso¬ 
ciation  in  its  capacity  as  a  handler  pur¬ 
suant  to  §  1004.9(c) ; 

(6)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursu¬ 
ant  to  §  1004.41(b)  (2); 

(7)  Disposed  of  in  bulk  fluid  milk 
products  to  manufacturing  establish¬ 
ments  such  as  bakeries,  candy  factories, 
soup  factories,  and  similar  establish¬ 
ments  at  which  fiuid  milk  products  were 
used  only  in  the  manufacture  of  food 
products  other  than  milk  products;  and 


(8)  In  skim  milk  represented  by  the 
nonfat  milk  solids  added  to  a  fluid  milk 
product  for  fortification  which  Is  in  ex¬ 
cess  of  the  volume  Included  within  the 
fluid  milk  product  definition  pursuant  to 
S  1004.15. 

§  1004.41  Shrinkage. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  over  a  handler’s  receipts 
at  each  pool  plant  as  follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively,  for 
each  handler;  and 

(b)  Shrinkage  shall  be  prorated  be¬ 
tween:  (1)  Skim  milk  and  butterfat  in 
receipts  described  in  §  1004.40(b)  (5) ; 
and  (2)  skim  milk  and  butterfat  in  other 
source  milk,  exclusive  of  that  specified 
in  §  1004.40(b)  (5). 

§  1004.42  Classification  of  transfers  and 
diversions. 

Skim  milk  and  butterfat  In  the  form 
of  any  fiuid  milk  product  shall  be 
classified: 

(a)  As  Class  I  milk  if  diverted  from  a 
pool  plant  pursuant  to  §  1004.7  (a) ,  (b) , 
or  (e)  to  a  pool  plant  pursuant  to 
S  1004.7  (c)  or  (d) ,  or  transferred  from 
a  pool  plant  or  by  a  cooperative  asso¬ 
ciation  as  a  handler  pursuant  to 
§  1004.9(c)  to  a  pool  plant,  imless  Class 
II  utilization  is  indicated  by  the  trans¬ 
feree  and  transferor  handlers  (or  by  the 
handler  if  such  transaction  is  between 
two  pool  plants  of  the  ssime  handler) 
in  their  reports  pm-suant  to  S  1004.30(a) 
for  the  month,  subject  to  the  conditions 
of  subparagraphs  (1),  (2),  and  (3)  of 
this  paragraph: 

(1)  The  skim  milk  or  butterfat  so  as¬ 
signed  to  either  class  shall  be  limited  to 
the  amount  thereof  remaining  in  such 
class  in  the  transferee  plant  after  com¬ 
putations  pursuant  to  §  1004.44(a)  (10) 
and  the  corresponding  step  of 
§  1004.44(b) ; 

(2)  If  the  transferor  plant  received 
dxulng  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1004.44(a)  (5) , 
the  skim  milk  and  butterfat  so  trans¬ 
ferred  or  diverted  shall  be  classified  so 
as  to  allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor  handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1004.44(a)  (9) 
or  (10),  and  the  corresponding  steps  of 
§  1004.44(b) ,  the  skim  milk  and  butterfat 
so  transferred  or  diverted  up  to  the  total 
of  such  receipts  shall  not  be  classified  as 
Cfiass  I  milk  to  a  greater  extent  than 
would  be  applicable  to  a  like  quantity  of 
such  other  source  milk  received  at  the 
transferee  plant; 

(b)  As  Cfiass  I  milk,  if  transferred 
from  a  pool  plant  to  a  producer-handler; 

(c)  As  Class  I  milk,  if  transferred  or 
diverted  from  a  pool  plant  or  delivered 
by  a  cooperative  association  in  the  ca¬ 
pacity  as  a  handler  pursuant  to  §  1004.9 

(c)  to  a  handler  pursuant  to  §  1004.9(e) ; 

(d)  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  that 
Is  not  an  other  order  plant,  a  producer- 
handler  plant,  or  the  plant  of  a  handler 


pursuant  to  §  1004.9(e),  imless  the  re¬ 
quirements  of  subparagraphs  (1)  and 

(2)  of  this  paragraph  are  met,  in  which 
case  the  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classified 
in  accordance  with  the  assignment  re¬ 
sulting  frmn  subparagraph  (3)  of  tiiis 
paragraph; 

(1)  The  transferring  or  diverting 
handler  claims  classification  pursuant  to 
the  assignment  set  forth  in  subpara¬ 
graph  (3)  of  this  paragraph  in  his  report 
submitted  to  the  market  administrator 
pursuant  to  §  1004.30  for  the  month 
within  which  such  transaction  occurred; 

(2)  The  operator  of  such  nonpool 
transferee  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if  re¬ 
quested  by  the  market  administrator  for 
the  purpose  of  verification; 

(3)  The  skim  milk  and  butterfat  so 
transferred  shall  be  classified  on  the 
basis  of  the  following  assignment  of  utili¬ 
zation  at  such  nonpool  plant  in  excess  of 
receipts  of  packaged  fluid  milk  products 
fr<mi  all  pool  plants  and  other  order 
plants: 

(i)  Any  route  disposition  in  the  mar¬ 
keting  area  shall  be  first  assigned  to  the 
skim  milk  and  butterfat  in  the  fluid  milk 
products  so  transferred  or  diverted  from 
pool  plants,  and  thereafter  pro  rata  to 
receipts  from  other  order  plants; 

(il)  Any  route  disposition  in  the  mar¬ 
keting  area  of  an  other  order  Issued  pur¬ 
suant  to  the  Act  shall  be  first  assigned 
to  receipts  from  plants  fully  regulated 
by  such  order,  and  thereafter  pro  rata 
to  receipts  from  pool  plants  and  other 
order  plants  not  regulated  by  such  order; 

(iii)  Class  I  utilization  in  excess  of 
that  assigned  pursuant  to  subdivisions 
(1)  and  (li)  of  this  subparagraph  shall  be 
assigned  first  to  the  receipts  from  dairy 
farmers  who  the  market  administrator 
determines  constitute  the  regular  source 
of  supply  for  such  nonpool  plant,  and 
CHass  I  utilization  in  excess  of  such  re¬ 
ceipts  shall  be  assigned  pro  rata  to  un¬ 
assigned  receipts  at  such  nonpool  plant 
from  all  pool  and  other  order  plants;  and 

(iv)  Any  remaining  receipts  from  pool 
plants  or  other  order  plants  shall  be 
assigned  to  Class  n:  Provided,  That  if  on 
Inspection  of  the  books  and  records  of 
the  nonpool  plant  the  market  adminis¬ 
trator  finds  that  the  remaining  imas- 
signed  receipts  at  such  plant  exceed  the 
available  Class  n  utilization,  the  trans¬ 
fer  shall  be  classified  as  Class  I  up  to  the 
amount  of  such  excess. 

(e)  As  follows,  if  transferred  to  an¬ 
other  order  plant  in  excess  of  receipts 
from  such  plant  in  the  same  category  as 
described  in  subparagraph  (1),  (2),  or 

(3)  of  this  paragraph; 

(1)  If  transferred  in  packaged  form, 
classification  shall  be  in  the  classes  to 
which  allocated  as  a  fluid  milk  product 
under  the  other  order; 

(2)  If  transferred  In  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  as  a  fiuid  milk  product  imder 
the  other  order  (including  aUocatl<m 
under  the  conditions  set  forth  In  sub- 
paragraph  (3)  of  this  paragraph) ; 
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(3)  If  the  operators  of  both  the  trans¬ 
feror  and  transferee  plants  so  request 
In  the  reports  of  receipts  and  utilization 
filed  with  their  respective  market  ad¬ 
ministrators.  transfers  in  bulk  form 
shall  be  classified  as  Class  n  to  the  ex¬ 
tent  of  the  Class  n  utilization  (or  com¬ 
parable  utilization  under  such  other 
order)  available  for  such  assignment 
pursuant  to  the  allocation  provisions  of 
the  transferee  order; 

(4)  If  information  concerning  the 
classification  to  which  allocated  under 
the  other  order  is  not  available  to  the 
market  administrator  for  pmposes  of 
establishinig  classification  pursuant  to 
this  paragraph,  classification  shall  be  as 
Class  1.  subject  to  adjustment  when  such 
hiformation  is  available; 

(5)  For  purposes  of  this  paragraph, 
if  the  transferee  order  provides  for  more 
than  two  classes  of  utilization,  skim  milk 
and  butterfat  allocated  to  a  class  con¬ 
sisting  primarily  of  fiuid  milk  products 
shall  be  classified  as  Class  I,  and  milk 
allocated  to  other  classes  shall  be  classi¬ 
fied  as  Class  n;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  is  transferred  to  an  other 
order  plant  is  hot  defined  as  a  fluid  milk 
product  under  such  other  order,  classi¬ 
fication  shall  be  in  accordance  with  the 
provisions  of  §  1004.40. 

§  1004.43  General  rules. 

(a)  Each  month,  the  market  admin¬ 
istrator  shall  correct  for  mathematical 
and  other  obvious  errors,  the  reports  of 
receipts  and  utilization  submltt^  pur¬ 
suant  to  S  1004.30(a)  by  each  handler 
and  c(»npute  the  total  poimds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  at  each  of  the  plants  of  such 
handler,  and  the  total  poimds  of  skim 
milk  and  butterfat  in  each  class  which 
was  received  from  producers  by  a  coop¬ 
erative  association  handler  pursuant  to 
S  1004.9  (b)  and  (c)  and  was  not  re¬ 
ceived  at  a  pool  plant. 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  used  or  disposed  of  in  such 
product  shall  be  considered  to  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  products  plus  all 
the  water  originally  associated  with  such 
solids. 

§  1004.44  Classification  of  producer 
milk. 

After  making  the  computations  pur¬ 
suant  to  S  1004.43,  the  market  adminis¬ 
trator  each  month  shall  determine  the 
classification  of  milk  received  from  pro¬ 
ducers  by  each  cooperative  association 
handler  pursuant  to  S  1004.9  (b)  and 

(c)  which  was  not  received  at  a  pool 
plant,  and  the  classification  of  milk  re¬ 
ceived  from  producers  and  from  coop¬ 
erative  association  handlers  pursuant  to 
i  1004.9(c)  at  each  pool  plant  for  each 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  n  the  pounds  of  skim 


milk  classified  as  Class  n  pursuant  to 
i  1004.40(b)  (5) ; 

(2)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  I,  the  pounds  of 
skim  milk  in  receipts  (rf  certified  mfflc 
in  packaged  fm-m  and  receipts  of  exempt 
milk; 

(3)  Subtract  from  the  rnnainlng 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  received  in  packaged  form  from 
other  order  plants,  except  that  to  be 
subtracted  pursuant  to  subparagraph 
(5)(vl)  of  this  paragraph  as  follows: 

(i)  From  Class  n  milk,  the  lesser  of 
the  pounds  remaining,  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk  the  remainder 
of  such  receipts; 

(4)  Except  for  the  first  month  this 
order  is  effective,  with  respect  to  plants 
which  in  the  immediately  preceding 
month  were  unregulated  plants,  sub¬ 
tract  from  the  remaining  pounds  of  skim 
milk  in  Class  I,  the  pounds  of  skim  milk 
in  inventory  of  packaged  fluid  milk 
products  on  hand  at  the  beginning  of 
the  mraith; 

(5)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 
ning  with  Class  II,  the  pounds  of  skim 
milk  in  each  of  the  following: 

(i)  Other  source  milk  in  a  form  other 
than  that  of  a  fiuid  milk  product; 

(ii)  Receipts  of  fluid  milk  products 
from  dairy  farmers  for  other  markets 
pursuant  to  §  1004.11  and  from  uniden¬ 
tified  sources; 

(iii)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
under  this  or  any  other  Federal  order; 

(iv)  Receipts  (other  than  exempt 
milk)  of  fluid  milk  products  from  a 
handler  pursuant  to  §  1004.9(e) ; 

(V)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  other  order 
plants  which  are  regulated  under  an 
order  providing  for  individual-handler 
pooling  to  the  extent  that  reconstituted 
skim  milk  is  allocated  to  CHass  I  at  the 
transferor  plant  and  is  not  assigned  un¬ 
der  this  step  at  a  plant  regulated  under 
another  market  pool  order; 

(6)  Subtract,  in  the  order  specified 
below,  from  the  pounds  of  skim  milk 
remaining  in  Class  II: 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  un¬ 
regulated  supply  plants  for  which  the 
handler  requests  CHass  n  utilization,  but 
not  in  any  case  to  exceed  the  pounds  of 
skim  milk  remaining  in  Class  n; 

(ii)  The  pounds  of  skim  milk  remain¬ 
ing  in  receipts  of  fluid  milk  products  from 
unregulated  supply  plants  which  are  in 
excess  of  the  pounds  of  skim  milk  deter¬ 
mined  as  follows: 

(a)  Multiply  the  pounds  of  skim  milk 
remaining  in  Class  I  milk  (exclusive  of 
transfers  between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the  handler 
by  1.25; 

(b)  Subtract  from  the  result  the  sum 
of  the  pounds  of  skim  mUk  at  an  such 


Idants  In  lawdueer  milk,  receipts  from 
pool  plants  of  other  handlers,  fnxn  a 
eo(4)eratlve  assoclatlim  In  its  capaci^  as 
a  handler  pursuant  to  i  1004.9(c).  and 
in  receipts  in  bulk  fitmi  other  order 
plants;  and 

(c)  (f)  Multiply  any  resulting  plus 
quantity  by  the  percentage  that  receipts 
of  skim  milk  in  fluid  milk  products  from 
unregulated  supply  plants  remaining  at 
this  plant  is  of  all  such  receipts  remain¬ 
ing  at  all  pool  plants  of  such  handler, 
after  any  deductions  pursuant  to  sub¬ 
division  (1)  of  this  subparagraph. 

(2)  Should  such  computation  result  in 
a  quantity  to  be  subtracted  from  Class  II 
which  is  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  n,  the  pounds 
of  skim  milk  in  Class  n  shall  be  increased 
to  the  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  a  like  amount.  In  such  case  the 
utilization  of  skim  milk  at  other  pool 
plant (s)  of  such  handler  shall  be  ad¬ 
justed  in  the  reverse  direction  by  an 
identical  amount  in  sequence  beginning 
with  the  nearest  other  pool  plant  of  such 
handler  at  which  such  adjustment  can 
be  made. 

(iii)  The  pounds  of  skim  milk  in  re¬ 
maining  receipts  of  fluid  milk  products 
in  bulk  from  an  other  order  plant  which 
are  in  excess  of  similar  movements  to 
such  plant,  if  such  receipts  were  classi¬ 
fied  and  priced  pursuant  to  the  other 
order  and  if  Class  II  utilizaticxi  was  re¬ 
quested  by  the  operator  of  such  plant  and 
the  transferee  handler,  but  not  in  excess 
of  the  pounds  of  skim  milk  remaining  in 
Class  U  milk; 

(7)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  n,  the  pounds  of 
skim  milk  in  inventory  of  fluid  milk 
products  in  bulk  (and  for  the  first  month 
this  order  is  effective,  in  packaged  fluid 
milk  products  not  subtracted  pursuant  to 
subparagraph  (4)  of  this  paragraph)  on 
hand  at  the  beginning  of  the  month; 

(8)  Add  to  the  remaining  pounds  of 
skim  milk  in  CTlass  n,  the  pounds  sub¬ 
tracted  pursuant  to  subparagraph  (1)  of 
this  paragrtqjh; 

(9)  (i)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  each  class  in  all  pool  plants 
of  the  receiving  handler,  the  pounds  of 
skim  milk  in  receipts  of  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants  and 
from  other  order  plant(s)  if  not  clari¬ 
fied  or  priced  pursuant  to  the  order 
regulating  such  plant,  that  were  not  sub¬ 
tracted  pursuant  to  subparagraph  (6) 
(1)  or  (11)  of  this  paragraph; 

(11)  Should  such  proration  result  in 
the  amount  to  be  subtracted  from  any 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  pool  plant 
at  which  such  skim  milk  was  received, 
the  poimds  of  skim  milk  in  such  class 
shall  be  increased  to  the  amount  to  be 
subtracted  and  the  pounds  of  skim  milk 
In  the  other  class  shall  be  decreased  a 
like  amount.  In  such  case  the  utilization 
of  skim  milk  at  other  pool  plant  (s)  of 
such  handler  shall  be  adjusted  in  the 
reverse  direction  by  an  identical  amount 
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in  sequence  beginning  with  the  nearest 
other  pool  plant  of  such  handler  at  which 
such  adjustment  can  be  made; 

(10)  Subtract  from  the  poimds  of 
skim  milk  remaining  in  each  class,  the 
pounds  of  skim  milk  in  remaining  re¬ 
ceipts  of  fluid  milk  products  in  bulk 
from  other  order  plants  (except  receipts 
from  other  order  plants  not  classified 
and  priced  pursuant  to  the  order  regulat¬ 
ing  such  plant) ,  in  excess  in  each  case  of 
similar  movements  to  the  same  plant, 
pursuant  to  the  following  procedure: 

(i)  Subject  to  the  provisions  of  sub¬ 
divisions  (ii)  and  (iii)  of  this  subpara¬ 
graph,  such  subtraction  shall  be  pro  rata 
to  whichever  of  the  following  represents 
the  higher  proportion  of  Class  II  milk: 

(a)  The  estimated  utilization  of  skim 
milk  in  each  class,  by  all  handlers,  as 
announced  for  the  month  pursuant  to 
§  1004.45(b) ;  or 

(b)  The  poimds  of  skim  milk  in  each 
class  remaining  at  all  pool  plants  of  the 
handler: 

(11)  Should  proration  pursuant  to  sub¬ 
division  (i)  of  this  subparagraph  result 
in  the  total  pounds  of  skim  milk  to  be 
subtracted  from  Class  n  at  all  pool  plants 
of  the  handler  exceeding  the  pounds  of 
skim  milk  remaining  in  Class  II  at  such 
plants,  the  pounds  of  such  excess  shall 
be  subtract^  from  the  pounds  of  skim 
milk  remaining  in  Class  I  after  such  pro- 
ration  at  the  pool  plants  at  which 
received; 

(ill)  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  should  prora- 
tlon  pursuant  to  either  subdivision  (i)  or 
(11)  of  this  subparagraph  result  in  the 
amount  to  be  subtracted  from  either 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  pool  plant 
at  which  such  skim  milk  was  received, 
the  pounds  of  skim  milk  in  such  class 
shall  be  Increased  to  the  amount  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  the  other  class  ^all  be  decreased  a 
like  amount.  In  such  case,  the  utilization 
of  milk  at  other  pool  plant  (s)  of  such 
handler  shall  be  adjusted  in  the  reverse 
direction  by  an  identical  amount  in  se¬ 
quence  beginning  with  the  nearest  other 
pool  plant  of  such  handler  at  which  such 
adjustment  can  be  made. 

(11)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  received  in  fluid 
milk  products  from  other  pool  plants 
and  from  a  cooperative  association  in  its 
capacity  as  a  handler  pursuant  to 
§  1004.9(c)  according  to  the  classification 
assigned  pursuant  to  §  1004.42(a);  and 

(12)  If  the  pounds  of  skim  milk  re¬ 
maining  In  both  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds 
of  skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  II.  Any 
amount  so  subtracted  shall  be  known  as 
“overage"; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  Combine  the  amounts  of  skim  milk 
and  butterfat  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 


into  one  total  for  each  class  and  deter¬ 
mine  the  weighted  average  butterfat 
content  of  producer  milk  in  each  class. 

§  1004.45  Market  adinini8trator*i  re¬ 
ports  and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification: 

(a)  On  or  before  the  15th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association  which  so  re¬ 
quests,  the  class  utilization  of  milk  pur¬ 
chased  from  such  association  or  delivered 
to  the  pool  plant(s)  of  each  handler  by 
producers  who  are  members  of  such  co¬ 
operative  association.  For  the  purpose  of 
this  report,  the  milk  so  purchased  or  re¬ 
ceived  shall  be  allocated  to  each  class  in 
the  same  ratio  as  all  producer  milk  re¬ 
ceived  by  such  handler  during  such 
month;' 

(b)  Whenever  required  for  purpose  of 
allocating  receipts  from  other  order 
plants  pursuant  to  §  1004.44(a)  (10)  and 
the  corresponding  step  of  §  1004.44(b), 
the  market  administrator  shall  estimate 
and  publicly  announce  the  utilization  (to 
the  nearest  whole  percentage)  in  each 
class  during  the  month  of  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
of  all  handlers.  Such  estimate  shall  be 
based  upon  the  most  current  available 
data  and  shall  be  final  for  such  purpose; 

(c)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as 
possible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  from  an  other  order  plant, 
the  classification  to  which  such  receipts 
are  allocated  pursuant  to  §  1004.44  pur¬ 
suant  to  such  report,  and  thereafter  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  verification 
of  such  report;  and 

(d)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  to  an  other  order  plant,  the 
classification  to  which  the  skim  milk  and 
butterfat  in  such  fluid  milk  products 
were  allocated  by  the  market  adminis¬ 
trator  of  the  order  on  the  basis 
of  the  report  of  the  receiving  handler; 
and,  as*  necessary,  any  changes  in  such 
classification  arising  in  the  verification 
of  such  report. 

Class  Prices 
§  1004.50  Qass  prices. 

Subject  to  the  provisions  of  §  1004.52 
the  minimum  class  prices  per  hundred¬ 
weight  of  milk  containing  3.5  percent 
butterfat  for  the  month  shall  be  as 
follows : 

(a)  Class  I  price.  The  CHass  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.78. 

(b)  Class  II  price.  Subject  to  the  ad¬ 
justment  set  forth  below  for  the  appli¬ 
cable  month,  the  Class  n  price  shall  be 
the  basic  formula  price  for  the  month. 


Month:  Amount 

January _  -f$0. 05 

February _  +.04 

March _  —.03 


Month:  Amount 

April _  — .  07 

May _ —.10 

June _  — .  09 

July _  +.05 

August _  +.  12 

September _  +.08 

October _  +.08 

November _  +.08 

December  _  +.08 


§  1004.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  butterfat  basis  and 
rounded  to  the  nearest  cent.  For  such  ad¬ 
justment,  the  butterfat  differential 
(rounded  to  the  nearest  one-tenth  cent) 
per  one-tenth  percent  butterfat  shall  be 
0.12  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price)  of 
Grade  A  (92-score)  bulk  butter  per 
poimd  at  Chicago,  as  reported  by  the 
Department  for  the  month.  For  the  pur¬ 
pose  of  computing  the  Class  I  price,  the 
resulting  price  shall  be  not  less  than 
$4.33. 

§  1004.52  Location  differentials  to  han¬ 
dlers. 

(a)  For  that  milk  received  from  pro¬ 
ducers  and  from  a  cooperative  associa¬ 
tion  in  its  capacity  as  a  handler  pursuant 
to  §  1004.9(c)  at  a  pool  plant  located  55 
miles  or  more  by  shortest  highway  dis¬ 
tance  from  the  city  hall  in  Philadelphia, 
Pa.,  and  also  75  miles  or  more  by  the 
shortest  highway  distance  from  the 
nearer  of  the  zero  milestone  in  Washing¬ 
ton,  D.C.,  or  the  city  hall  in  Baltimore, 
Md.  (all  such  distance  to  be  determined 
by  the  market  administrator) ,  and  which 
is  assigned  to  Class  I  milk,  subject  to  the 
limitations  pursuant  to  paragraph  (b) 
of  this  section,  and  for  other  source  milk 
for  which  a  location  adjustment  is  ap¬ 
plicable,  the  Class  I  price  shall  be  re¬ 
duced  at  the  rate  of  1.5  cents  per  10-mile 
distance  or  fraction  thereof  that  such 
plant  location  is  from  the  nearest  of  such 
basing  points. 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  to  Class  I  dispo¬ 
sition  at  the  transferee  plant  in  an 
amount  not  in  excess  of  that  by  which 
such  Class  I  disposition  exceeds  95  per¬ 
cent  of  the  sum  of  receipts  at  such  plant 
from  producers,  cooperative  associations 
pursuant  to  §  1004.9(c),  and  the  pomids 
assigned  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  and  from  dairy  farmers  for  other 
markets  pursuant  to  §  1004.11.  Such  as¬ 
signment  is  to  be  made  first  to  transferor 
plants  at  which  no  location  adjustment 
credit  is  applicable  and  then  in  sequence 
beginning  with  the  plant  at  which  the 
least  location  adjustment  would  apply: 
Provided,  That  for  the  purposes  of  this 
paragraph,  transfers  from  a  pool  plant 
to  a  second  pool  plant  which  are  in  turn 
transferred  to  a  third  pool  plant  shall  be 
treated  as  though  the  transfer  was  direct 
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from  the  originating  plant  to  the  plant 
of  f-nal  receipt. 

§  1004.53  Announcement  of  claM  price* 

and  producer  butterfat  differentiaL 

On  or  before  the  fifth  day  of  each 
month  the  market  administrator  shall 
publicly  announce  by  posting  In  a  con¬ 
spicuous  place  In  hls  office  and  by  such 
other  means  as  he  deems  appropriate, 
the  following: 

(a)  The  Class  I  price  for  the  following 
month,  and  for  the  first  month  for  which 
this  paragraph  is  effective,  the  Class  I 
price  for  the  current  month; 

(b)  The  Class  n  price  for  the  preced¬ 
ing  month;  and 

(c)  The  producer  butterfat  differen¬ 
tial  for  the  preceding  month. 

§  1004.54  Equivalent  prices  or  indexes. 

If  for  any  reason  a  price  or  index 
specified  by  this  part  for  use  in  comput¬ 
ing  class  prices  or  other  purposes  is  not 
reported  or  published  in  the  manner 
described  in  this  part,  the  market  ad¬ 
ministrator  shall  use  a  price  or  index 
determined  by  the  Secretary  to  be  equiv¬ 
alent  or  comparable  with  the  factor 
which  is  specified. 

Uniform  Prices 

§  1004.60  Pool  obligation  of  each  pool 

handler. 

The  net  pool  obligation  of  each  pool 
handler  for  each  pool  plant,  and  of  each 
cooperative  association  handler  pursu¬ 
ant  to  §  1004.9  (b)  and  (c)  with  respect 
to  milk  which  was  not  received  at  a  pool 
plant,  shall  be  a  sum  of  money  com¬ 
puted  by  the  market  administrator  as 
follows: 

(a)  Multiply  the  quantity  of  milk  re¬ 
ceived  from  a  cooperative  association  as 
a  handler  pursuant  to  §  1004.9(c)  and 
allocated  pursuant  to  §  1004.44(a)  (11) 
and  the  corresponding  step  of  §  1004.44 

(b)  and  the  quantity  of  producer  milk 
in  each  class,  as  computed  pursuant  to 
{  1004.44(c),  by  the  applicable  class 
prices  (adjusted  pursuant  to  §  1004.52); 

(b)  Add  the  amovmt  obtained  from 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
{  1004.44(a)  (12)  and  the  corresponding 
step  of  {  1004.44(b)  by  the  applicable 
class  prices  adjusted  by  the  applicable 
differentials  pursuant  to  §{  1004.52, 
1004.74,  and  1004.79; 

(c)  Add  the  amoimts  computed  un¬ 
der  subparagraphs  (1)  and  (2)  of  this 
paragraph: 

(1)  Multiply  the  difference  between 
the  applicable  Class  n  price  for  the  pre¬ 
ceding  month  and  the  applicable  Class  I 
price  for  the  current  month  by  the  hun¬ 
dredweight  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
{  1004.44(a)(7)  and  the  corresponding 
step  of  {  1004.44(b)  for  the  current 
month; 

(2)  Multiply  the  difference  between 
the  applicable  Class  I  price  for  the  pre¬ 
ceding  month  and  the  applicable  Class 
I  price  for  the  cmrent  month  by  the 
hundredweight  of  skim  milk  and  butter¬ 


fat  subtracted  from  Class  I  pursuant  to 
{  1004.44(a)  (4)  and  the  corresponding 
step  of  i  1004.44(b).  If  the  Class  I  price 
for  the  current  month  is  less  than  the 
Class  I  price  for  the  preceding  month, 
the  result  shall  be  a  minus  amount. 

(d)  Add  an  amount  equal  to  the  dif¬ 
ference  between  the  value  at  the  Class  I 
price  applicable  at  the  pool  plant  and 
the  value  at  the  Class  n  price,  with  re¬ 
spect  to  skim  milk  and  butterfat  in  other 
source  milk  subtracted  from  Class  I  pur¬ 
suant  to  {  1004.44(a)(5)  and  the  corre¬ 
sponding  step  of  §  1004.44(b) ,  except  that 
for  receipts  of  fiuid  milk  products  as¬ 
signed  to  Class  I  pursuant  to  §  1004.44 
(a)  (5)  (V)  and  (vi)  and  the  correspond¬ 
ing  step  of  §  1004.44(b)  the  Class  I  price 
shall  be  adjusted  to  the  location  of  the 
transferor  plant  but  not  less  than  the 
Class  n  price;  and 

(e)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant 
to  §  1004.44(a)  (9)  and  the  correspond¬ 
ing  step  of  §  1004.44(b)  (excluding  re¬ 
ceipts  from  partially-regulated  distrib¬ 
uting  plants  for  which  disposition  a 
specific  allocation  is  made  to  Federal 
order  receipts  from  this  or  any  other 
order)  adjusted  for  the  location  of  the 
nearest  plant  from  which  such  types  of 
receipts  were  received. 

§  1004.61  Computation  of  Hcighted  aver¬ 
age  price  and  uniform  prices  for  base 
milk  and  excess  milk. 

(a)  For  each  month  the  market  ad¬ 
ministrator  shall  compute  the  weighted 
average  price  per  hundredweight  of  milk 
received  from  producers  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  {  1004.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1004.30  for  the  month  and  who 
made  the  payments  pursuant  to  {  1004.71 
for  the  preening  month; 

(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  differentials  com¬ 
puted  pursuant  to  {  1004.75; 

(3)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  Included  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph  by  5 
cents; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal¬ 
ance  in  the  producer-settlement  fund; 

(5)  Divide  the  resulting  amount  by 
the  sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk  Included  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph;  and 
(il)  l^e  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
{  1004.60(e) ; 

(6)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents  per  hundred¬ 
weight. 

(b)  For  each  month  the  market  ad¬ 
ministrator  shall  compute  the  uniform 
prices  per  hundredweight  for  base  milk 
and  excess  milk  received  from  produc¬ 
ers,  each  of  3.5  percent  butterfat  content, 
f.o.b.  market,  as  follows: 

(1)  Compute  the  aggregate  value  of 


excess  milk  for  all  handlers  Included  in 
the  computations  pursuant  to  paragraph 
(a)  of  this  section  as  follows: 

(1)  Multiply  the  quantity  of  such  milk 
which  does  not  exceed  the  total  quantity 
of  producer  milk  received  by  such  han¬ 
dlers  assigned  to  Class  n  milk  by  the 
Class  II  milk  price  less  5  cents; 

(ii)  Multiph^  the  remaining  hundred¬ 
weight  quantity  of  excess  milk  by  the 
Class  I  price  less  5  cents;  and 

(iii)  Add  together  the  resulting 
amounts. 

(2)  Divide  the  total  value  of  excess 
milk  obtained  in  subparagraph  (1)  of 
this  paragraph  by  the  total  hundred¬ 
weight  of  such  milk  and  round  to  the 
nearest  cent.  The  resulting  figure  shall 
be  the  uniform  price  for  excess  milk; 

(3)  From  the  amoimt  resulting  from 
the  computations  of  subparagraphs  (1) 
through  (4)  of  paragraph  (a)  of  this 
section  subtract  an  amount  computed 
by  multiplying  the  hundredweight  of 
milk  specified  in  §  1004.61(a)  (5)  (ii)  by 
the  weighted  average  price; 

(4)  Subtract  the  total  value  of  excess 
milk  determined  by  multiplying  the  uni¬ 
form  price  obtained  in  subparagraph  (2) 
of  this  paragraph  by  the  himdredweight 
of  excess  milk,  from  the  amoimt  com¬ 
puted  pursuant  to  subparagraph  (3)  of 
this  paragraph; 

(5)  Divide  the  amount  calculated  pur¬ 
suant  to  subparagraph  (4)  of  this  para¬ 
graph  by  the  total  hundredweight  of  base 
milk  for  handlers  included  in  these  com¬ 
putations:  Provided,  That  if  the  result¬ 
ing  price  should  exceed  the  Class  I  price 
by  more  than  the  amount  deducted  pur¬ 
suant  to  subparagraph  (6)  of  this  para¬ 
graph  the  aggregate  amount  in  excess 
thereof  shall  be  Included  in  the  computa¬ 
tion  of  the  excess  price  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph,  except 
that  if  by  such  addition  the  excess  price 
should  exceed  the  base  price  then  the 
aggregate  amount  of  the  excess  shall  be 
prorated  to  the  aggregate  values  of  base 
milk  and  excess  milk  on  the  basis  of  the 
respective  volumes  of  base  and  excess 
milk;  and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price  com¬ 
puted  pursuant  to  subparagraph  (5)  of 
this  paragraph.  The  resulting  figure  shall 
be  the  uniform  price  for  base  milk, 

§  1004.62  Announcement  of  weighted 
average  price  and  uniform  prices  for 
base  milk  and  excess  milk. 

On  or  before  the  13th  day  of  each 
month,  the  market  administrator  shall 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
the  weighted  average  price  and  uniform 
prices  for  base  milk  and  excess  milk  com¬ 
puted  pursuant  to  §  1004.61  for  the  pre¬ 
ceding  month. 

Payments  for  Milk 
§  1004.70  Producer-settlement  fund. 

The  market  administrator  shall  main¬ 
tain  a  separate  fund  known  as  the  “pro¬ 
ducer-settlement  fund”  into  which  he 
shall  deposit  all  payments  into  such  fund 
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pursuant  to  §§1004.71, 1004.76  and  1004.< 

77  and  out  of  which  he  shall  make  all 
payments  from  such  fund  pm^uant  to 
§§  1004.72  and  1004.77:  Provided.  That 
the  market  administrator  shall  offset  the 
payment  due  to  a  handler  against  pay¬ 
ment  due  from  such  handler. 

§  1004.71  Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  15th  day  after  the 
end  of  the  month  each  handler  shall  pay 
to  the  market  administrator  the  amoimt, 
if  any,  by  which  the  total  amount  spec- 
iffed  in  paragraph  (a)  of  this  section 
exceeds  the  amounts  specified  in  para¬ 
graph  (b)  of  this  section: 

(a)  The  net  pool  obligation  computed 
pursuant  to  §  1004.60  for  such  handler; 

(b)  The  sum  of : 

(1)  The  value  of  milk  received  by  such 
handler  from  producers  and  from  co¬ 
operative  association  handlers  pursuant 
to  §  1004.9(c)  at  the  applicable  imiform 
price(s)  pursuant  to  §  1004.61  adjusted 
by  location  differentials,  less  in  the  case 
of  a  cooperative  association  on  milk  for 
which  it  is  a  handler  pursaunt  to  §  1004.9 

(c) ,  the  amount  due  from  other  handlers 
pursuant  to  §  1004.73(d),  exclusive  of 
differential  butterfat  values;  and 

(2)  The  value  at  the  weighted  average 
price  plus  5  cents,  adjusted  by  the  ap¬ 
plicable  location  differential  on  nonpool 
milk  pursuant  to  §  1004.75(b)  (not  to  be 
less  than  the  value  of  the  CTlass  n  price) 
with  respect  to  other  source  milk  for 
which  values  are  computed  pursuant  to 
§  1004.60(e). 

(c)  Each  handler  operating  a  plant 
specified  in  §  1004.7(f)(1)  if  such  plant 
is  subject  to  the  classification  and  pricing 
provisions  of  another  order  which  pro¬ 
vides  for  individual-handler  pooling, 
shall  pay  to  the  market  administrator 
for  the  producer-settlement  fund  on  or 
before  the  25th  day  after  the  end  of  the 
month  an  amoimt  computed  as  follows: 

(1)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  disposed 
of  on  routes  in  the  marketing  area 
which  was  allocated  to  Class  I  at  such 
other  order  plant.  If  reconstituted  skim 
milk  in  filled  milk  is  disposed  of  from 
such  plant  on  routes  in  the  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  assigned  to  Class  I  shall  be  prorated 
according  to  such  disposition  in  each 
area;  and 

(2)  Compute  the  value  of  the  quantity 
assigned  in  subparagraph  (1)  of  this 
paragraph  to  Class  I  disposition  in  this 
a^ea,  at  the  Class  I  price  under  this  part 
applicable  at  the  location  of  the  other 
order  plant  and  subtract  its  value  at  the 
Class  n  price. 

§  1004.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  17th  day  after  the 
end  of  each  month  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  amount 
computed  pursuant  to  §  1004.71(b)  ex¬ 
ceeds  the  amount  computed  pursuant  to 
§  1004.71(a) :  Provided,  That  if  the  bal¬ 
ance  In  the  producer-settlement  fund  is 


InsufiBclent  to  make  all  payments  pur¬ 
suant  to  this  section,  the  market  admin¬ 
istrator  shall  reduce  uniformly  such  pay¬ 
ments  and  shall  complete  such  payments 
as  soon  as  the  necessary  funds  are  avail¬ 
able. 

§  1004.73  Payments  to  producers  and  to 

cooperative  associations. 

(a)  Except  as  provided  in  (b)  and  (d) 
of  this  section,  each  pool  handler  shall 
make  payment  as  specified  in  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph  to 
each  producer  from  whom  milk  is 
received. 

(1)  On  or  before  the  last  day  of  each 
month  at  not  less  than  the  Class  II 
price  for  the  preceding  month  per  htm- 
dredweight  for  his  deliveries  of  producer 
milk  during  the  first  15  days  of  the 
month;  and 

(2)  On  or  before  the  20th  of  the  fol¬ 
lowing  month  at  not  less  than  the  uni¬ 
form  price  for  base  milk  computed 
piursuantto  §  1004.61(b)  (3)  through  (6) 
with  respect  to  base  milk  received  from 
such  producer  and  not  less  than  the  ex¬ 
cess  price  determined  pursuant  to 
§  1004.61(b)  (1)  and  (2)  for  excess  milk 
received  from  such  producers  subject  to 
the  following  adjustments:  Provided, 
That  such  payment  shall  be  at  not  less 
than  the  weighted  average  price  with  re¬ 
spect  to  milk  received  from  producers, 
also  subject  to  the  following  adjust¬ 
ments: 

(i)  Proper  deductions  authorized  in 
writing  by  such  producers; 

(ii)  Partial  payments  made  pursuant 
to  subparagraph  (1)  of  this  paragraph; 

(iii)  The  butterfat  differential  com¬ 
puted  pursuant  to  §  1004.74;  and 

(iv)  Less  the  location  differential  re¬ 
ceived  pursuant  to  §  1004.75:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pursuant  to  §  1004.72 
for  such  month  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payment  to  producers  shall  be  com¬ 
pleted  thereafter  not  later  than  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  after  receipt 
of  the  balance  due  from  the  market 
administrator; 

(b)  In  the  case  of  a  cooperative  asso¬ 
ciation  which  the  market  administrator 
determines  is  authorized  by  its  producer- 
members  to  collect  payment  for  their 
milk  and  which  has  so  requested  any 
handler  in  writing,  such  handler  shall  on 
or  before  the  second  day  prior  to  the 
date  on  which  payments  are  due  indi¬ 
vidual  producers,  pay  the  cooperative 
association  for  milk  received  during  the 
month  from  the  producer-members  of 
such  association  as  determined  by  the 
market  administrator  an  amount  equal 
to  not  less  than  the  total  due  such 
producer-members  as  determined  pur¬ 
suant  to  paragraph  (a)  of  this  section; 

(c)  In  the  case  of  milk  received  by  a 
handler  from  a  cooperative  association 
In  its  capacity  as  the  operator  of  a  pool 
plant  such  handler  shall  on  or  before 
the  second  day  prior  to  the  date  on 
which  payments  are  due  individual  pro¬ 


ducers,  pay  to  such  coop>erative  sissocla- 
tion  for  milk  so  received  during  the 
month,  an  amount  not  less  than  the 
value  of  such  milk  computed  at  the  ap¬ 
plicable  class  prices  for  the  location  of 
the  plant  of  the  buying  handler;  and 

(d)  Each  handler  who  receives  milk 
from  a  cooperative  association  handler 
pursuant  to  §  1004.9(c),  shall  on  or  be¬ 
fore  the  second  day  prior  to  the  date 
payments  are  due  individual  producers, 
pay  such  cooperative  association  for  such 
milk  as  follows: 

(1)  A  partial  payment  for  milk  re¬ 
ceived  during  the  first  15  days  of  the 
month  at  the  rate  specified  in  para¬ 
graph  (a)  (1)  of  this  section;  and 

(2)  A  final  payment  equal  to  the  value 
of  such  milk  at  the  uniform  price(s)  ad¬ 
justed  by  the  applicable  differentials 
pursuant  to  §§  1004.74  and  1004.75,  less 
the  amount  of  partial  payment  on  such 
milk. 

(e)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  (2)  of  this 
section,  or  to  a  cooperative  association 
pursuant  to  paragraph  (b)  of  this  sec¬ 
tion,  each  pool  handler  shall  furnish 
such  producer  or  cooperative  association 
with  respect  to  each  of  its  producer 
members  from  whom  the  handler  re¬ 
ceived  milk  during  the  month,  a  written 
statement  showing: 

(1)  The  month  and  the  identity  of  the 
handler  and  the  producer ; 

(2)  The  total  pounds  and  average 
butterfat  test  of  milk  delivered  by  the 
producer; 

(3)  The  minimum  rate  at  which  pay¬ 
ment  to  such  producer  is  required  under 
paragraph  (a)  (2)  of  this  section; 

(4)  The  rate  which  is  used  in  making 
the  payment,  if  such  rate  is  other  than 
the  applicable  minimum  rate ; 

(5)  The  nature  and  amoimt  of  any  de¬ 
ductions  made  in  payment  due  such 
producer;  and 

(6)  The  net  amount  of  the  payment 
to  the  producer. 

§  1004.74  Butterfat  differential. 

In  making  the  payments  to  producers 
and  cooperative  associations  required 
pursuant  to  §  1004.73,  each  handler  shall 
add  for  each  one-tenth  of  1  percent  of 
average  butterfat  content  above  3.5  per¬ 
cent,  or  may  deduct  for  each  one-tenth 
of  1  percent  of  average  butterfat  content 
below  3.5  percent,  as  a  butterfat  differ¬ 
ential  an  amount  per  hundredweight 
which  shall  be  computed  by  the  market 
administrator  as  follows:  Multiply  by 
0.115  and  round  to  the  nearest  one- 
tenth  cent  the  simple  average  of  the 
daily  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
per  pound  of  Grade  A  (92-score)  bulk 
creamery  butter  at  Chicago,  as  reported 
by  the  Department  for  the  month. 

§  1004.73  1.4>oation  differentials  to  pro¬ 
ducers  and  on  nonpool  milk. 

(a)  Subject  to  the  exception  pursuant 
to  §  1004.12(d),  for  that  milk  received 
from  producers  and  from  cooperative  as¬ 
sociation  handlers  pursuant  to  §  1004.9 
(c)  at  a  pool  plant  located  55  miles  or 
more  from  the  city  hall  in  Philadelphia, 
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Pa.,  and  also  at  least  75  miles  from  the 
nearer  of  the  zero  milestone  in  Washing¬ 
ton,  D.C.,  or  the  city  hall  in  Baltimore, 

Md.  (all  distances  to  be  the  shortest 
highway  distance  as  determined  by  the 
market  administrator) ,  the  uniform 
price  for  base  milk  computed  pursuant 
to  §  1004.61(b)  shall  be  r^uced  1.5  cents 
for  each  10  miles  distance  or  fraction 
thereof  that  such  plant  is  from  the  near¬ 
est  of  such  basing  points. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1004.71  and  1004.72  the 
weighted  average  price  shall  be  reduced 
at  the  rate  set  forth  in  paragraph  (a)  of 
this  section  applicable  at  the  location 
of  the  nonpool  plant  (s)  from  which  the 
milk  was  received  with  respect  to  other 
source  milk  for  which  a  value  is  computed 
piursuant  to  §  1004.60(e) , 

§  1004.76  Payments  by  a  handler  oper¬ 
ating  a  partially  regulated  distribut¬ 
ing  plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the  pro¬ 
ducer-settlement  fund  on  or  before  the 
25th  day  after  the  end  of  the  month 
either  of  the  amoimts  (at  the  handler’s 
election)  calculated  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section.  If  the 
handler  falls  to  report  pursuant  to 
§§  1004.30(b)  and  1004.32(c)  the  infor¬ 
mation  necessary  to  compute  the  amount 
specified  in  paragraph  (a)  of  this  sec¬ 
tion.  he  shall  pay  the  amount  computed 
pursuant  to  paragraph  (b)  of  this 
section: 

(a)  An  amount  computed  as  follows: 

(1)  (i)  The  obligation  that  would 

have  been  computed  pursuant  to 
§  1004.60  at  such  plant  shall  be  deter¬ 
mined  as  though  such  plant  were  a  pool 
plant.  For  purposes  of  such  computa¬ 
tion,  receipts  at  such  nonpool  plant 
from  a  pool  plant,  a  cooperative  asso¬ 
ciation  as  a  handler  pursuant  to  §  1004.9 
(b),  or  an  other  order  plant  shall  be  as¬ 
signed  to  the  utilization  at  which  classi¬ 
fied  at  the  pool  plant  or  other  order 
plant  and  transfers  from  such  nonpool 
plant  to  a  pool  plant  or  an  other  order 
plant  shall  be  classified  as  Class  II  milk 
if  allocated  to  such  class  at  the  pool  plant 
or  other  order  plant  and  be  valued  at 
the  weighted  average  price  of  the  respec¬ 
tive  order  if  so  allocated  to  Class  I  milk, 
except  that  reconstituted  skim  milk  in 
filled  milk  shall  be  valued  at  the  Cfiass 
II  price.  There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amoimt  specified  in  §  1004.60(e)  and  a 
credit  in  the  amount  specified  in  §  1004.71 

(b)  (2)  with  respect  to  receipts  from  an 
unregxilated  supply  plant,  except  that 
the  credit  for  receipts  of  reconstituted 
skim  milk  in  filled  milk  shall  be  at  the 
Class  II  price,  unless  an  obligation  with 
resi>ect  to  such  plant  is  computed  as 
specified  below  in  this  subparagraph; 
and 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
and  provides  with  his  reports  pursuant 
to  ii  1004.30(b)  and  1004.32(c)  similar 
reports  with  respect  to  the  operations  of 
any  other  nonpool  plant  which  serves  as 


a  supply  plant  for  such  partially  reg- 
ulatcxi  distributing  tdant  by  shipments 
to  such  plant  during  the  month  equiv¬ 
alent  to  the  requirements  of  !  1004.7(b) 
with  agreement  of  the  operator  of  such 
plant  that  the  market  administrator 
may  examine  the  books  and  records  of 
such  plant  for  purposes  of  verification 
of  such  reports,  there  will  be  added  the 
amount  of  the  obligation  computed  at 
such  nonpool  supply  plant  in  the  same 
manner  and  subject  to  the  same  con¬ 
ditions  as  for  the  partially  regulated 
distributing  plant. 

(2)  From  this  obligation  there  will  be 
deducted  the  sum  of  (1)  the  gross  pay¬ 
ments  made  by  such  handler  for  milk 
(approved  by  a  duly  constituted  health 
authority  for  fluid  disposition)  re¬ 
ceived  during  the  month  from  dairy 
farmers  at  such  plant  and  like  payments 
made  by  the  operator  of  a  supply  plant  (s) 
included  in  the  computations  pursuant 
to  subparagraph  (1)  of  this  paragraph, 
and  (li)  any  pasmients  to  the  producer- 
settlement  fund  of  another  order  under 
which  such  plant  is  also  a  partially  reg¬ 
ulated  distributing  plant. 

(b)  An  amount  computed  as  follows: 

(1)  Determine  the  respective  amounts 
of  skim  milk  and  butterfat  disposed  of 
as  Class  I  milk  on  routes  in  the  market¬ 
ing  area; 

(2)  Deduct  the  respective  amounts  of 
skim  milk  and  butterfat  received  as 
Class  I  milk  at  the  partially  regulated 
distributing  plant  from  pool  plants;  co¬ 
operative  associations  in  their  capacity 
as  handlers  pursuant  to  §  1004.9(b), 
and  other  order  plants,  except  that  de¬ 
ducted  under  a  similar  provision  of 
another  order  issued  pursuant  to  the 
Act; 

(3)  Deduct  the  quantity  of  reconsti¬ 
tuted  skim  milk  in  fluid  milk  products 
disposed  of  on  routes  in  the  marketing 
area; 

(4)  Ctomblne  the  amounts  of  skim 
milk  and  butterfat  remaining  into  one 
total  and  determine  the  weighted  average 
butterfat  content;  and 

(5)  From  the  value  of  such  milk  at 
the  CHass  I  price  applicable  at  the  loca¬ 
tion  of  the  nonpool  plant  (but  not  less 
than  the  Class  II  price) ,  subtract  its 
value  at  the  weighted  average  price  ap¬ 
plicable  at  such  location  plus  5  cents 
(not  to  be  less  than  the  Class  n  price) 
and  add  for  the  quantity  of  reconsti¬ 
tuted  skim  milk  specified  in  subpara¬ 
graph  (3)  of  this  paragraph  its  value 
computed  at  the  Class  I  price  applicable 
at  the  location  of  the  nonpool  plant  (but 
not  less  than  the  Class  II  price) ,  less  the 
value  of  such  skim  milk  at  the  CHass  n 
■price. 

§  1004.77  Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  reports  or  payments  of 
any  handler  discloses  errors  resulting  in 
money  due  (a)  the  market  administra¬ 
tor  from  such  handler,  (b)  such  han¬ 
dler  from  the  market  ^ministrator,  or 
(c)  any  producer  or  cooperative  associa¬ 
tion  from  such  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  amount  so  due  and  pay¬ 


ment  thereof  shall  be  made  on  or  before 
the  next  date  for  making  payments  set 
forth  in  the  provisions  imder  which  such 
error  occurred. 

§  1004.78  [Reserved] 

§  1004.79  Direct-delivery  differcntuil. 

For  producer  milk  received  at  a  plant 
located  within  55  miles  of  the  city  hall 
in  Philadelphia,  Pa.,  the  handler  in 
making  payments  to  producers  and  co¬ 
operative  association  handlers  pursuant 
to  S  1004.9(c).  in  addition  to  any 
amounts  required  by  other  provlsicns  of 
this  part,  shall  pay  6  cents  per  hundred¬ 
weight  of  milk  so  received. 

Administrative  Assessment  and  Mar¬ 
keting  Service  Deduction 

§  1004.85  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense  of 
administration,  each  handler  shall  pay 
to  the  market  administrator  on  or  be¬ 
fore  the  20th  day  after  the  end  of  the 
month,  4  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe  with  respect  to  milk  handled 
during  the  month  as  follows: 

(a)  Each  handler  (excluding  a  coop¬ 
erative  association  in  its  capacity  as  a 
handler  pursuant  to  §  1004.9(c),  and  a 
cooijerative  association  as  the  (Hierator 
of  a  iiool  plant  with  respect  to  milk 
transferred  in  bulk  to  a  pool  plant)  with 
respect  to  his  receipts  of  producer  milk 
(including  such  handler’s  own-farm 
production,  milk  received  from  a  coop¬ 
erative  association  pursuant  to  §  1004.9 
(c),  and  milk  transferred  in  bulk  from 
a  pool  plant  owned  and  operated  by  a 
cooperative  association)  and  other 
source  milk  allocated  to  Class  I  pursu¬ 
ant  to  §  1004.44(a)  (5)  and  (9)  and  the 
corresponding  step  of  §  1004.44(b) ; 

(b)  Each  handler  in  his  capacity  as 
the  operator  of  a  partially  regulated  dis¬ 
tributing  plant  with  respect  to  his  route 
disposition  in  the  marketing  area  in  ex¬ 
cess  of  his  receipts  of  C?lass  I  milk  from 
pool  plants,  cooperative  associations  as 
handlers  pursuant  to  5  1004.9(b),  and 
other  order  plants  assigned  to  such 
disposition, 

§  1004.86  Deduction  for  marketing  serv- 
icca. 

(a)  Except  as  set  forth  in  paragi’aph 

(b)  of  this  section,  each  handler,  mak¬ 
ing  payments  directly  to  producers  for 
milk  (other  than  milk  of  his  own  produc¬ 
tion)  pursuant  to  §  1004.73(a)  shall  de¬ 
duct  5  cents  per  himdredweight  or  such 
lesser  amount  as  the  Secretary  may  pre¬ 
scribe  and  shall  pay  such  deductions  to 
the  market  administrator  on  or  before 
the  20th  day  after  the  end  of  the  month. 
Such  money  shall  be  expended  by  the 
market  administrator  to  provide  market 
information  and  to  verify  the  weights, 
samples  and  tests  of  milk  of  producers 
who  are  not  receiving  such  service  from 
a  cooperative  association;  and 

(b)  In  the  case  of  producers  for  whom 
the  Secretary  determines  a  cooperative 
association  is  actually  performing  the 
services  set  forth  in  paragraph  (a)  of  this 
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section,  each  handler  shall  make,  in  lieu 
of  the  deduction  specified  in  paragraiA 

(a)  of  this  section,  such  deductions  frcun 
the  payments  to  be  made  directly  to  such 
producers  pursuant  to  §  1004.73(a)  as 
are  authorized  by  such  producers  c«i  or 
before  the  18th  day  after  the  end  of  each 
month  and  pay  such  deductions  to  the 
cooperative  rendering  such  services. 

Base-Excess  Plan 
§  1004.90  Base  milk. 

“Base  milk”  means  milk  received 
from  a  producer  by  a  pool  handler  which 
is  not  in  excess  of  such  producer’s  daily 
base  computed  pursuant  to  S  1004.92 
multiplied  by.  the  number  of  days 
in  such  month  on  which  such  producer’s 
milk  was  so  received:  Provided,  That 
with  respect  to  any  producer  on  every - 
other-day  delivery,  the  day  of  nondeliv¬ 
ery  prior  to  a  day  of  dehvery,  although 
such  prior  day  is  in  the  preceding  month, 
shall  be  considered  as  a  day  of  delivery 
for  purposes  of  this  paragraph. 

§  1004.91  Excess  milk. 

“Excess  milk”  means  milk  received 
from  a  producer  by  a  pool  handler  which 
is  in  excess  of  base  milk  received  from 
such  producer  during  the  month. 

§  1004.92  Computation  of  base  for  each 
producer. 

For  each  month  of  the  year,  the 
market  administrator  shall  compute, 
subject  to  the  rules  set  forth  in 
§  1004.93,  a  base  for  each  producer 
described  in  paragraphs  (a)  through 
(e)  of  this  section  by  dividing  the  ap¬ 
plicable  quantity  of  milk  receipts  speci¬ 
fied  in  such  paragraph  by  153  (by  154 
in  the  case  of  a  producer  on  every- 
other-day  delivery  schedule  who  de¬ 
livered  August  1)  less  the  number  of 
days,  if  any,  during  the  applicable  base¬ 
forming  period  of  August  through 
December  for  which  it  is  shown  that  the 
day’s  production  of  milk  of  such  producer 
was  not  received  by  a  pool  handler  as 
described  in  the  applicable  paragraphs 
(a)  through  (e)  of  this  section  under 
which  such  producer’s  base  is  computed: 
Provided,  That  in  no  event  shall  the 
number  of  days  used  to  compute  a  pro¬ 
ducer’s  base  pursuant  to  this  section  be 
less  than  120. 

(a)  For  any  producer,  except  as  pro¬ 
vided  in  paragraphs  (b)  through  (f)  of 
this  section,  the  quantity  of  milk  receipts 
shall  be  the  total  pounds  of  producer 
milk  received  by  all  pool  handlers  from 
such  producer  during  the  preceding 
months  of  August  through  December; 

(b)  Except  as  provided  in  paragn'aph 

(c)  of  this  section,  for  any  producer 
whose  milk  was  received  at  a  plant 
which  first  became  a  pool  plant  after  the 
beginning  of  the  preceding  August- 
December  period,  which  plant  was  a 
pool  plant  for  at  least  120  days  during 
such  period,  the  quantity  of  milk  receipts 
to  be  used  in  the  computation  of  such 
producer’s  base  shall  be  the  total  pouiids 
of  milk  received  from  such  dairy  farmer 
at  such  plant  dining  the  entire  August- 
December  period. 


(c)  For  any  inoducer  who  on  August 
1  was  an  Order  2  (New  York-New  Jer¬ 
sey)  producer  and  who  held  such  status 
in  all  or  part  of  the  2  months  of  August 
and  September  and  who  otherwise  was 
a  producer  only  under  this  part  for  all 
of  the  remaining  August  through  De¬ 
cember  period,  the  quantity  of  milk 
receipts  shall  be  the  total  pounds  of  milk 
received  from  such  dairy  farmer  by  pool 
handlers  under  both  orders  throughout 
the  August-December  period. 

(d)  For  any  producer  whose  milk  was 
received  during  the  preceding  August 
through  December  period  at  a  plant 
which  became  a  pool  plant  pursuant  to 
§  1004.7(a)  during  or  after  such  August 
through  December  period,  the  quantity 
of  milk  receipts  shall  be  the  total  pounds 
of  milk  received  from  such  dairy  farmer 
during  such  August-December  period  by 
pool  handlers  as  producer  milk  and  at 
such  plant  as  a  nonpool  plan. 

(e)  For  any  producer  whose  milk,  in 
the  initial  month  of  operation  of  this 
extended  order,  is  received  at  a  plant 
which  becomes  a  pool  plant  pursuant  to 
§  1004.7(b)  for  such  month  on  the  basis 
of  qualifying  shipments  to  a  plant(s) 
which  was  not  a  pool  plant  in  the  imme¬ 
diately  preceding  month  but  is  a  pool 
plant(s)  pursuant  to  §  1004.7(a)  in  such 
initial  month,  the  quantity  of  milk  re¬ 
ceipts  shall  be  the  total  pounds  of  milk 
received  from  such  dairy  farmer  during 
the  immediately  preceding  August-De¬ 
cember  period  (1)  as  producer  milk  by 
pool  handlers  and  (2)  as  direct  receipts 
at  such  transferor  (nonpool)  plant. 

(f)  Any  producer  who  made  no  quali¬ 
fying  milk  deliveries  during  the  base¬ 
forming  period  of  August  through 
December,  or  who  relinquishes  his 
established  base  piu*suant  to  §  1004.94, 
shall  have  a  base  refiecting  the  percent¬ 
age  of  his  average  daily  deliveries  of 
producer  milk  each  month  as  set  forth 
in  the  following  table.  A  new  base  is 
earned  on  the  basis  of  his  'milk  deliveries 
during  the  subsequent  August  through 
December  period. 

Percentage  of 
prod'uctUm 


Month:  <u  base 

January  and  February _  60 

March  through  June., _  60 

July  _  60 

August  through  November _  70 

December _  60 


§  1004.93  Base  rules. 

The  following  rules  shall  apply  in  con¬ 
nection  with  the  establishment  of  bases: 

(a)  A  base  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  §  1004.92 
(except  as  provided  in  paragraph  (f) 
of  said  section)  shall  be  effective  for  the 
subsequent  months  of  March  through 
February,  inclusive. 

(b)  A  base  computed  pursuant  to  para¬ 
graphs  (a)  through  (e)  of  §  1004.92  may 
be  transferred  only  in  its  entirety  to 
another  dairy  farmer  and  only  upon  dis¬ 
continuance  of  milk  production  because 
of  the  entry  into  military  service  of  the 
baseholder. 

(c)  Base  transfers  shall  be  accom¬ 
plished  only  through  written  application 


to  the  market  administrator  on  forms 
prescribed  by  the  market  administrator 
and  shall  be  signed  by  the  baseholder  and 
by  the  person  to  whom  such  base  is  to  be 
transferred:  Provided,  That  if  a  base  is 
held  jointly,  except  as  provided  in  para¬ 
graph  (e)  of  this  section,  the  entire  base 
only  is  transferrable  and  only  upon 
receipt  of  such  application  signed  by  all 
joint  holders. 

(d)  If  a  producer  operates  more  than 
one  farm  and  milk  is  received  from  each 
at  a  pool  plant  or  by  a  cooperative  as¬ 
sociation  in  its  capacity  as  a  handler 
pursuant  to  §  1004.9  (b)  or  (c),  he  shall 
establish  a  separate  base  with  respect  to 
producer  milk  delivered  from  each  such 
farm;  Provided,  That  if  such  farms  and 
herds  are  combined  into  one  dairy  farm, 
the  separate  bases  may  be  combined  into 
one  base  subject  to  approval  of  the  mar¬ 
ket  administrator. 

(e)  Only  one  base  shall  be  allocated 
with  respect  to  milk  produced  by  one  or 
more  persons  where  a  dairy  farm  is 
jointly  owned  or  operated:  Provided, 
That  in  the  case  of  a  base  established 
jointly,  if  a  copy  of  the  partnership 
agreement  setting  forth  as  a  percentage 
of  the  total  interest  of  the  partners  in 
the  base  is  filed  with  the  market  ad¬ 
ministrator  before  the  end  of  the  base- 
forming  period,  then  upon  termination 
of  the  partnership  agreement  each  part¬ 
ner  will  be  entitled  to  his  stated  share  of 
the  base  to  hold  in  his  own  right  or  to 
transfer  in  conformity  with  the  provi¬ 
sions  of  paragraph  (b)  or  (c)  of  this 
section  (including  transfer  to  a  partner¬ 
ship  of  which  he  is  a  member).  Such 
termination  of  partnership  shall  become 
effective  as  of  the  end  of  any  month  dur¬ 
ing  which  an  application  for  such  divi¬ 
sion  of  base  signed  by  each  member  of 
such  partnership  is  received  by  the  mar¬ 
ket  administrator. 

(f)  Two  or  more  producers  with  bases 
may  combine  such  bases  upon  the  for¬ 
mation  of  a  bona  fide  partnership  oper¬ 
ating  from  one  farm.  Such  a  combination 
shall  be  considered  a  joint  base  under 
paragraph  (e)  of  this  section. 

(g)  Subject  to  approval  by  the  market 
administrator,  the  name  of  the  base- 
holder  may  be  changed  to  that  of  an¬ 
other  member  of  the  baseholder’s 
immediate  family  but  only  under  cir¬ 
cumstances  where  the  base  would  be 
applicable  to  milk  production  from  the 
same  herd  and  on  toe  same  farm. 

§  1004.94  Relinquishing  a  base. 

A  producer  holding  an  established  base 
can,  upon  notification  to  the  market  ad¬ 
ministrator,  relinquish  his  established 
base  and  be  paid  pursuant  to  the  provi¬ 
sions  of  §  1004.92(f)  beginning  with  the 
first  day  of  the  month  in  which  such  no¬ 
tification  is  received  by  the  market  ad¬ 
ministrator  and  extending  until  March  1, 
next. 

§  1004.95  Announeenient  of  base. 

On  or  before  February  25  of  each 
year,  the  market  administrator  shall 
notify  each  producer,  toe  hanger  re¬ 
ceiving  his  milk  and  the  cooperative  as- 
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sociatlon  of  which  he  is  a  mwnber  of 
the  daily  base  established  by  such 
producer. 

Advertising  and  Prouotion  Prograu 
§  1004.110  Agency. 

“Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend 
funds  made  available  pursuant  to 
§  1004.121(b)  (1),  on  approval  by  the 
Secretary,  for  the  purposes  of  estsJilish- 
ing  or  providing  for  establishment  of 
research  and  development  projects,  ad¬ 
vertising  (excluding  brand  advertising) , 
sales  promotion,  educational,  and  other 
programs,  designed  to  improve  or  pro¬ 
mote  the  domestic  marketing  and  con¬ 
sumption  of  milk  and  its  products. 
Members  of  the  Agency  shall  serve  with¬ 
out  compensation  but  shall  be  reim¬ 
bursed  for  reasonable  expenses  incurred 
in  the  performance  of  duties  as  mem¬ 
bers  of  the  Agency. 

§  1004.111  Composilion  of  the  Agency. 

Each  cooperative  association  or  com¬ 
bination  of  cooperative  associations  as 
provided  for  imder  S  1004.113(b)  is  au¬ 
thorized  one  Agency  representative  for 
each  full  5  percent  of  the  participating 
member  producers  (producers  who  have 
not  requested  refunds  for  the  most  re¬ 
cent  quarter)  it  represents.  Cooperative 
associations  with  less  than  5  percent 
of  the  total  participating  producers  that 
have  elected  not  to  combine  pursuant  to 
§  1004.113(b),  and  participating  produc¬ 
ers  who  are  not  members  of  cooperatives 
are  au^orlzed  to  select  from  such  group, 
in  total,  one  Agency  representative  for 
each  full  5  percent  that  such  producers 
constitute  of  the  total  participating  pro¬ 
ducers.  For  the  purpose  of  the  Agency’s 
initial  organization,  all  persons  defiued 
as  producers  shall  be  considered  as  par¬ 
ticipating  producers. 

§  1004.112  Term  of  office. 

'The  term  of  office  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a  re¬ 
placement  is  designated  by  the  coopera¬ 
tive  association  or  is  otherwise  appropri¬ 
ately  elected. 

§  1004.113  Selection  of  Agency  mcni. 
bers. 

’The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 

(b) ,  and  (c)  of  this  section.  Elach  person 
selected  shall  qualify  by  filing  with  the 
market  administrator  a  written  ac¬ 
ceptance  promptly  after  being  notified  of 
such  selection. 

(a)  Each  cooperative  association  au¬ 
thorized  one  or  more  representatives  to 
the  Agency  shall  notify  the  market  ad¬ 
ministrator  of  the  name  and  address  of 
each  representative  who  shall  serve  at 
the  pleasure  of  the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  membership  and. 
if  the  combined  total  of  participating 
producers  of  such  cooperatives  is  5  per¬ 
cent  or  more  of  the  total  participating 


producers,  such  cooperatives  shall  be 
eligible  to  select  a  representative (s)  to 
the  Agency  under  the  rules  of  §  1004.111 
and  paragraph  (a)  of  this  section. 

(c)  Selection  of  Agency  members  to 
represent  participating  nonmember  pro¬ 
ducers  and  participating  producer  mem¬ 
bers  of  a  cooperative  association  (s)  hav¬ 
ing  less  than  the  required  5  percent  of 
the  producers  participating  in  the  ad¬ 
vertising  and  promotion  program  and 
who  have  not  elected  to  combine  mem¬ 
berships  as  provided  in  paragraph  (b)  of 
this  section,  shall  be  supervised  by  the 
market  administrator  in  the  following 
manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  coop)eratives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
more  Agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nominations,  the -market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  Agency  membership  and  shall 
conduct  a  referendum  among  the  indi¬ 
vidual  producers  eligible  to  vote.  Election 
to  membership  shall  be  determined  on 
the  basis  of  the  nominee  (or  nominees) 
receiving  the  largest  number  of  eligible 
votes.  If  an  elected  representative  sub¬ 
sequently  discontinues  producer  status 
or  is  otherwise  unable  to  complete  his 
term  of  office,  the  market  administrator 
shall  appoint  as  his  replacement  the  par¬ 
ticipating  producer  who  received  the  next 
highest  number  of  eligible  votes. 

§1004.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  action 
of  the  Agency  shall  require  a  majority 
of  concurring  votes  of  those  present  and 
voting. 

§  1004.115  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administrator  the  terms  and  pro¬ 
visions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  §  1004.110; 

(b)  Make  rules  and  regulations  to  ef¬ 
fectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Recommend  amendments  to  the 
Secretary;  and 

(d)  With  the  approval  of  the  Secre¬ 
tary,  enter  into  contracts  and  agree¬ 
ments  with  persons  or  organizations  as 
deemed  necessary  to  carry  out  advertis¬ 
ing  and  promotion  programs  and  projects 
specified  in  §§  1004.110  and  1004.117. 

§  1004.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
necessary  to  carry  out  the  terms  and  pro¬ 
visions  of  this  program  including,  but  not 
limited  to,  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committee  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 


Develop  programs  and  projects 
pursuant  to  §§  1004.110  and  1004.117; 

(c)  Keep  minutes,  books,  and  records 
and  submit  books  and  records  for  exami¬ 
nation  by  the  Secretary  and  furnish  any 
information  and  reports  requested  by  the 
Secretary; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  each  quarterly 
period  a  budget  showing  the  projected 
amounts  to  be  collected  during  the  quar¬ 
ter  and  how  such  funds  are  to  be  dis¬ 
bursed  by  the  Agency; 

(e)  When  desirable,  estabUsh  an  ad¬ 
visory  committee(s)  of  -persons  other 
than  Agency  members; 

(f)  Employ  and  fix  the  conuiensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings,  and  pay 
the  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  surety  thereon  satis¬ 
factory  to  the  Secretary. 

§  1004.117  Advertising,  research,  edu¬ 
cation,  and  promotion  program. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  imdertaken  under  the 
authority  of  this  part.  Such  programs 
or  projects  may  provide  for: 

(a)  The  establishment.  Issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  programs  or  projects  for  the  ad¬ 
vertising  and  promotion  of  milk  and  milk 
products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency  finds 
that  such  actMties  will  benefit  producers 
under  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  imder  this 
part. 

§  1004.118  Limitation  of  expenditures 
by  the  Agency. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  §  1004.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  fimds  shall  not,  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  influencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments 
to  the  advertising  and  promotion  pro¬ 
gram  provisions  of  this  part. 

(c)  Agency  funds  may  not  be  expended 
to  solicit  producer  i>articlpatlon. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  promoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products. 

§1004.119  Personal  liability. 

No  member  of  the  Agency  shall  be 
held  personally  responsible,  either  indi¬ 
vidually  or  jointly  with  others,  in  any 
way  whatsoever  to  any  person  for  errors 
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In  Judgment,  mistakes,  or  other  acts, 
either  of  conunlssion  or  omission,  of  such 
member  in  performance  of  his  duties, 
except  for  acts  of  willful  misconduct, 
gross  negligence,  or  those  which  are 
criminal  in  nature. 

§  1004.120  Procedure  for  requesting  re¬ 
funds. 

Any  producer  may  apply  for  refund 
tmder  the  procedure  set  forth  under 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  mar¬ 
ket  administrator  in  the  form  prescribed 
by  the  market  administrator  and  signed 
by  the  producer.  Only  that  information 
necessary  to  identify  the  producer  and 
the  records  relevant  to  the  refund  may 
be  required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of 
December,  March,  June,  or  September 
for  milk  to  be  marketed  during  the  en¬ 
suing  calendar  quarter  beginning  on  the 
first  day  of  January,  April,  July,  and 
October,  respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  imder  this  part  after 
the  15th  day  of  December,  March,  June, 
or  September,  as  the  case  may  be,  and 
prior  to  the  start  of  the  next  refund 
notification  period  as  specified  in  para¬ 
graph  (b>  of  this  section  may,  upon 
application  filed  with  the  market  ad¬ 
ministrator  pursuant  to  paragraph  (a) 
of  this  section,  be  eligible  for  refund  on 
all  marketings  against  which  an  assess¬ 
ment  is  withheld  during  such  period  and 
including  the  remainder  of  the  calendar 
quarter  involved.  This  paragraph  also 
shall  be  applicable  to  all  producers  dur¬ 
ing  the  period  following  the  effective 
date  of  this  amending  order  to  the 
beginning  of  the  first  full  calendar  quar¬ 


ter  for  which  the  opportimity  exists  for 
such  producers  to  request  refimds  pur¬ 
suant  to  paragraph  (b)  of  this  section. 

(d)  A  producer,  located  in  a  State 
which  has  a  State  advertising  and  pro¬ 
motion  program  in  which  producers  are 
required  to  participate  unless  they  are 
participating  in  an  advertising  and  pro¬ 
motion  program  imder  a  Federal  order, 
may  (in  lieu  of  a  refund  request)  au¬ 
thorize  the  market  administrator  to  pay 
to  the  State  the  amount  of  his  required 
participation  not  in  excess  of  5  cents  per 
hundredweight. 

§  1004.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  §  1004.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding,  but  not  limited  to,  the  follow¬ 
ing: 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  an¬ 
nually  thereafter,  conduct  a  referendum 
to  determine  representation  on  the 
Agency  pursuant  to  §  1004.113(c); 

(b)  Set  aside  the  amounts  subtracted 
under  §  1004.61(a)  (3)  into  an  advertising 
and  promotion  fund,  separately  ac¬ 
counted  for,  from  which  shall  be  dis¬ 
bursed: 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursuant 
to  subparagraph  (3)  of  this  paragraph; 
payments,  if  any,  to  producers  or  states 
pursuant  to  subparagraph  (2)  of  this 
paragraph;  and  payments  to  cover  ex¬ 
penses  of  the  market  administrator  in¬ 
curred  in  the  administration  of  the  ad¬ 
vertising  and  promotion  program  (in¬ 
cluding  audit) . 

(2)  Refund  to  producers  the  amounts 


of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  under 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were  made 
pursuant  to  §  1004.61(a)  (3). 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1004.120  or  make  pay¬ 
ment  to  any  State  on  behalf  of  any  pro¬ 
ducer  for  which  specific  authorization 
has  been  received  pursuant  to  §  1004.120 
(d) .  Such  refund  or  payment,  as  the  case 
may  be,  shall  be  computed  at  the  rate  of 
5  cents  p>er  hundredweight  of  such  pro¬ 
ducer’s  milk  pooled  for  which  deductions 
were  made  pursuant  to  §  1004.61(a)(3) 
for  such  calendar  quarter,  less  the 
amount  of  any  refund  otherwise  made  to 
the  producer  pursuant  to  subparagraph 
(2)  of  this  paragraph. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward  to 
each  producer  a  copy  of  the  provisions  of 
the  advertising  and  promotion  program 
(§§  1004.110  through  1004.122). 

(d)  Audit  the  Agency’s  records  of  re¬ 
ceipts  and  disbursements. 

§  1004.122  Liquidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  program  are 
terminated,  any  remaining  uncommitted 
funds  applicable  thereto  shall  revert  to 
the  producer-settlement  fund  of 
§  1004.70. 

Signed  at  Washington,  D.C.,  on  Octo¬ 
ber  15, 1974. 

E.  L.  Peterson, 
Administrator. 
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